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PART I—FINANCIAL INFORMATION

Item 1. Financial Statements.
DIODES INCORPORATED AND SUBSIDIARIES 

CONDENSED CONSOLIDATED BALANCE SHEETS
(Unaudited)

(In thousands, except share and per share data)
 

 

 March 31,   December 31,  

 2024   2023  

Assets      
Current assets:      

Cash and cash equivalents $ 266,202   $ 315,457  
Restricted cash  4,358    3,026  
Short-term investments  9,782    10,174  
Accounts receivable, net of allowances of $8,254 and $5,641 at 
  March 31, 2024 and December 31, 2023, respectively  391,508    371,930  
Inventories  429,363    389,774  

Prepaid expenses and other  100,016    97,024  

Total current assets  1,201,229    1,187,385  
Property, plant and equipment, net  723,478    746,169  
Deferred tax assets  50,912    51,620  
Goodwill  146,941    146,558  
Intangible assets, net  59,952    63,937  

Other long-term assets  173,660    171,990  

Total assets $ 2,356,172   $ 2,367,659  

      
Liabilities      
Current liabilities:      

Lines of credit $ 48,928   $ 40,685  
Accounts payable  149,228    158,261  
Accrued liabilities and other  164,570    179,674  
Income tax payable  13,283    10,459  

Current portion of long-term debt  1,270    4,419  

Total current liabilities  377,279    393,498  
Long-term debt, net of current portion  19,639    16,979  
Deferred tax liabilities  10,509    13,662  
Unrecognized tax benefits  34,035    34,035  

Other long-term liabilities  89,899    99,808  

Total liabilities  531,361    557,982  

          
Commitments and contingencies (See Note 9)      
          
Stockholders' equity      

Preferred stock - par value $1.00 per share; 1,000,000 shares authorized; no
  shares issued or outstanding

 -  
 
 -  

Common stock - par value $0.66 2/3 per share; 70,000,000 shares
  authorized; and 46,114,753 shares and 45,938,383 shares issued and
  outstanding at March 31, 2024 and December 31, 2023, respectively  36,936    36,819  
Additional paid-in capital  509,401    509,861  
Retained earnings  1,689,312    1,675,274  
Treasury stock, at cost, 9,286,862 shares and 9,286,862 shares at March 31, 2024 and
  December 31, 2023, respectively  (337,986 )   (337,986 )

Accumulated other comprehensive loss  (149,073 )   (143,227 )

Stockholders' equity  1,748,590    1,740,741  

Noncontrolling interest  76,221    68,936  

Total equity  1,824,811    1,809,677  

Total liabilities and stockholders' equity $ 2,356,172   $ 2,367,659  

      
The accompanying notes are an integral part of these condensed consolidated financial statements.  
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DIODES INCORPORATED AND SUBSIDIARIES

CONDENSED CONSOLIDATED STATEMENTS OF OPERATIONS 
(Unaudited) 

(In thousands, except per share data) 
 
 
 
 
 

 Three Months Ended  
 March 31,  

 2024   2023  
Net sales $ 301,972   $ 467,241  
Cost of goods sold  202,388    272,787  
Gross profit  99,584    194,454  

      
Operating expenses          
Selling, general and administrative  53,735    70,991  
Research and development  33,964    33,232  
Amortization of acquisition related intangible assets  3,810    3,852  
Gain on disposal of fixed assets  (4,872 )   (48 )
Other operating income  (1 )   -  
Total operating expense  86,636    108,027  

      
Income from operations  12,948    86,427  
      
Other income (expense)      
Interest income  4,614    1,772  
Interest expense  (532 )   (2,132 )
Foreign currency gain (loss), net  972    (1,893 )
Unrealized gain on investments  370    3,889  
Other income  434    530  
Total other income (expense)  5,858    2,166  
      

Income before income taxes and noncontrolling interest  18,806    88,593  
Income tax provision  3,537    16,616  

Net income  15,269    71,977  
Less net income attributable to noncontrolling interest  (1,231 )   (827 )

Net income attributable to common stockholders $ 14,038   $ 71,150  
      
Earnings per share attributable to common stockholders:          
Basic $ 0.30   $ 1.56  

Diluted $ 0.30   $ 1.54  
Number of shares used in earnings per share computation:          
Basic  46,032    45,600  

Diluted  46,285    46,161  
 

The accompanying notes are an integral part of these condensed consolidated financial statements. 
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DIODES INCORPORATED AND SUBSIDIARIES

CONDENSED CONSOLIDATED STATEMENTS OF COMPREHENSIVE INCOME 
(Unaudited) 

(In thousands) 
 Three Months Ended  
 March 31,  

 2024   2023  
Net income $ 15,269   $ 71,977  
Unrealized gain on defined benefit plan, net of tax  1,648    2,706  
Unrealized gain (loss) on derivative instruments, net of tax  8,814    (3,342 )
Unrealized foreign currency (loss) gain, net of tax  (16,308 )   11,323  
Comprehensive income  9,423    82,664  
Less: Comprehensive income attributable to noncontrolling interest  (1,231 )   (827 )

Total comprehensive income attributable to common stockholders $ 8,192   $ 81,837  
 

The accompanying notes are an integral part of these condensed consolidated financial statements. 
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DIODES INCORPORATED AND SUBSIDIARIES 
CONDENSED CONSOLIDATED STATEMENTS OF EQUITY

(Unaudited) 
(In thousands) 

 

  Common stock   Treasury stock   

Additiona
l

 paid-in   Retained   

Accumulated
 other 

comprehensi
ve   

Total 
Diodes

 Incorporat
ed 

stockholder
s'   

Noncontrolli
ng   Total  

  Shares   
Amou

nt   Shares   Amount   capital   earnings   loss   equity   interest   equity  

Balance, December 31, 2023   55,225   $
36,8

19    (9,287 )  $
(337,98

6 )  $ 509,861   $
1,675,27

4   $ (143,227 )  $ 1,740,741   $ 68,936   $ 1,809,677  
Total comprehensive income (loss)   -    -    -    -    -    14,038    (5,846 )   8,192    1,231    9,423  
Net changes in noncontrolling 
interest   -    -    -    -    -    -       -    6,054    6,054  
Common stock issued for share-
based plans   176    117    -    -    (117 )   -    -    -    -    -  
Share-based compensation   -    -    -    -    5,049    -    -    5,049    -    5,049  
Tax related to net share settlement   -    -    -    -    (5,392 )   -    -    (5,392 )   -    (5,392 )

Balance, March 31, 2024   55,401   $
36,9

36    (9,287 )  $
(337,98

6 )  $ 509,401   $
1,689,31

2   $ (149,073 )  $ 1,748,590   $ 76,221   $ 1,824,811  
                               

  Common stock   Treasury stock   

Additiona
l

 paid-in   Retained   

Accumulated
 other 

comprehensi
ve   

Total 
Diodes

 Incorporat
ed 

stockholder
s'   

Noncontrolli
ng   Total  

  Shares   
Amou

nt   Shares   Amount   capital   earnings   loss   equity   interest   equity  

Balance, December 31, 2022   54,751   $
36,5

03    (9,282 )  $
(337,49

0 )  $ 494,773   $
1,448,09

2   $ (128,233 )  $ 1,513,645   $ 69,274   $ 1,582,919  
Total comprehensive income (loss)   -    -    -    -    -    71,150    10,687    81,837    827    82,664  
Net changes in noncontrolling 
interest   -    -    -    -    -    -       -    107    107  
Common stock issued for share-
based plans   237    158    -    -    (158 )   -    -    -    -    -  
Share-based compensation   -    -    -    -    9,652    -    -    9,652    -    9,652  
Tax related to net share settlement   -    -    -    -    (9,669 )   -    -    (9,669 )   -    (9,669 )

Balance, March 31, 2023   54,988   $
36,6

61    (9,282 )  $
(337,49

0 )  $ 494,598   $
1,519,24

2   $ (117,546 )  $ 1,595,465   $ 70,208   $ 1,665,673  

 
 

The accompanying notes are an integral part of these condensed consolidated financial statements.
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DIODES INCORPORATED AND SUBSIDIARIES

CONDENSED CONSOLIDATED STATEMENTS OF CASH FLOWS 
(Unaudited) 

(In thousands) 
 Three Months Ended  
 March 31,  

 2024   2023  
Cash flows from operating activities      
Net income $ 15,269   $ 71,977  
Adjustments to reconcile net income to net cash flows from operating activities, net of effects of 
acquisitions   

   

Depreciation  31,031    29,793  
Amortization of intangible assets  3,810    3,852  
Share-based compensation expense  5,072    9,820  
Deferred income taxes  (318 )   (404 )
Investment gain  (376 )   (3,829 )
Gain on disposal of property, plant, and equipment  (4,872 )   (48 )
Other  (3,334 )   347  
Changes in operating assets:      

Change in accounts receivable  (17,731 )   1,544  
Change in inventory  (40,435 )   20,759  
Change in other operating assets  3,478    4,964  

Changes in operating liabilities:      
Change in accounts payable  (9,117 )   (17,718 )
Change in accrued liabilities  (15,469 )   (36,289 )
Change in income tax payable  2,857    13,932  
Change in other operating liabilities  (1,008 )   1,111  

Net cash flows from operating activities  (31,143 )   99,811  
      
Cash flows from investing activities      

Purchases of property, plant, and equipment  (20,381 )   (48,003 )
Proceeds from sale of property, plant, and equipment  122    99  
Proceeds from short-term investments  1,563    807  
Purchases of short-term investments  (1,483 )   (2,469 )
Proceeds from sales of securities  -    417  
Other  1,900    1,018  

Net cash flows from investing activities  (18,279 )   (48,131 )
      
Cash flows from financing activities      

Advances on lines of credit and short-term debt  8,926    8,173  
Repayments of lines of credit and short-term debt  -    (10,139 )
Proceeds from long-term debt  3,155    263  
Repayments of long-term debt  (3,439 )   (59,061 )
Repayment of and proceeds from finance lease obligation  (14 )   (7 )
Taxes paid related to net share settlement  (5,392 )   (9,669 )
Net changes in noncontrolling interest  171    107  
Other  (225 )   15  

Net cash flows from financing activities  3,182    (70,318 )
      
Effect of exchange rate changes on cash and cash equivalents  (1,683 )   3,446  
Change in cash and cash equivalents, including restricted cash  (47,923 )   (15,192 )
Cash and cash equivalents, beginning of period, including restricted cash  318,483    341,099  

Cash and cash equivalents, end of period, including restricted cash $ 270,560   $ 325,907  
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Supplemental Cash Flow Information      

Interest paid during the period $ 463   $ 1,941  

Taxes paid during the period $ 2,562   $ 5,388  
Non-cash investing and financing activities:      

Accounts payable balance related to the purchase of
   property, plant, and equipment $ 11,717   $ 27,113  

 

The accompanying notes are an integral part of these condensed consolidated financial statements. 
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DIODES INCORPORATED AND SUBSIDIARIES 

NOTES TO CONDENSED CONSOLIDATED FINANCIAL STATEMENTS 
(Unaudited) 

 

NOTE 1 – Summary of Operations and Significant Accounting Policies

Summary of Operations 

Diodes Incorporated, together with its subsidiaries (collectively the “Company,” “we,” or “our” (Nasdaq: DIOD)), a Standard and Poor’s Smallcap 
600 and Russell 3000 Index company, is a leading global manufacturer and supplier of high-quality application-specific standard products within the broad 
discrete, logic, analog, and mixed-signal semiconductor markets. The Company serves the industrial, automotive, computing, communications, and 
consumer markets.

The Company’s products include diodes; rectifiers; transistors; MOSFETs; Silicon Carbide (“SiC”) diodes and MOSFETs; protection devices; logic; 
photocoupler; voltage translators; amplifiers and comparators; sensors; and power management devices such as AC-DC converters, DC-DC switching, 
linear voltage regulators, voltage references, LED drivers, power switches, and voltage supervisors. We also have timing and connectivity solutions 
including clock ICs, crystal oscillators, PCIe packet switches, multi-protocol switches, interface products, and signal integrity solutions for high-speed 
signals.

Diodes’ corporate headquarters and Americas’ sales offices are located in Plano, Texas and Milpitas, California. Design, marketing, and engineering 
centers are located in Plano and Milpitas, U.S.; Taipei and Taoyuan City, Taiwan; Shanghai and Yangzhou, China; Oldham, England; and Neuhaus, 
Germany. Diodes’ wafer fabrication facilities are located in South Portland, Maine, U.S., Oldham, England, and Greenock, Scotland; Shanghai and Wuxi, 
China; and Keelung and Hsinchu, Taiwan. Diodes has assembly and test facilities located in Shanghai, Chengdu, and Wuxi, China; Neuhaus, Germany; and 
Jhongli, Taiwan. Additional engineering, sales, warehouse, and logistics offices are located in Frankfurt and Munich, Germany; Hong Kong, Shanghai, 
Beijing, Shenzhen, Wuhan, Yangzhou, and Qingdao, China; Milan, Italy; Oldham, England; Seongnam-si, South Korea; Singapore City, Singapore; Taipei 
and Kaohsiung, Taiwan; and Tokyo, Japan; with support offices throughout the world.

The Company’s manufacturing facilities have achieved certifications in the internationally recognized standards of ISO 9001:2015, ISO 14001:2015, 
and, for automotive products, IATF 16949:2016 and the Company is also C-TPAT certified. We believe these quality awards reflect the superior quality-
control techniques established at the Company and further enhance our credibility as a vendor-of-choice to original equipment manufacturers ("OEMs") 
increasingly concerned with quality and consistency.

Our market focus is on high-growth, end-user applications in the following areas:

• Industrial: embedded systems, precision controls, and Artificial Intelligence of Things;

• Automotive: connected driving, comfort/style/safety, and electrification/powertrain;

• Computing: cloud computing including artificial intelligence servers, storage, and data center applications;

• Communications: smartphones, 5G networks, advanced protocols, and charging solutions; and

• Consumer: IoT, wearables, home automation, and smart infrastructure.

Basis of Presentation 
The condensed consolidated financial data at December 31, 2023 are derived from audited financial statements included in our Annual Report on 

Form 10-K for the year ended December 31, 2023 filed with the Securities and Exchange Commission (“SEC”) on February 9, 2024 (“Form 10-K”). The 
accompanying unaudited condensed consolidated financial statements have been prepared in accordance with United States Generally Accepted Accounting 
Principles (“GAAP”) for interim financial information and with the instructions to Form 10-Q. They do not include all information and footnotes necessary 
for a fair presentation of financial position, operating results, and cash flows in conformity with GAAP for complete financial statements. These condensed 
consolidated financial statements should be read in conjunction with the consolidated financial statements and related notes contained in our Form 10-K. All
significant intercompany balances and transactions have been eliminated in consolidation. In the opinion of management, all adjustments (consisting of 
normal recurring adjustments and accruals) considered necessary for a fair presentation of the operating results for the period presented have been included 
in the interim period. Operating results for the three months ended March 31, 2024 are not necessarily indicative of the results that may be expected for 
other interim periods or the year ending December 31, 2024. 

The preparation of financial statements in conformity with GAAP requires management to make estimates and assumptions that affect the amounts 
reported in the financial statements and accompanying notes. Actual results could differ from these estimates. As permitted under GAAP, interim 
accounting for certain expenses, including income taxes, are based on full year forecasts. For interim 
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financial reporting purposes, income taxes are recorded based upon estimated annual effective income tax rates taking into consideration discrete items 
occurring in a quarter.

Dollar amounts and share amounts are presented in thousands, except per share amounts, unless otherwise noted. Certain prior year’s balances may 
have been reclassified to conform to the current condensed consolidated financial statement presentation. 

 

NOTE 2 – Earnings per Share 

Earnings per share (“EPS”) is calculated by dividing net income attributable to common stockholders by the weighted-average number of shares of 
Common Stock outstanding during the period. Diluted EPS is calculated similarly but includes potential dilution from the exercise of stock options and 
stock awards, except when the effect would be anti-dilutive. During the three month periods ended March 31, 2024 and March 31, 2023, we paid no 
dividends on our Common Stock.

The table below sets forth the reconciliation between net income and the weighted average shares outstanding used for calculating basic and diluted 
EPS: 
 
 Three Months Ended  

 March 31,  

 2024   2023  
Earnings (numerator)      

Net income attributable to common stockholders $ 14,038     $ 71,150  
      
Shares (denominator)      

Weighted average common shares outstanding (basic)  46,032      45,600  
Dilutive effect of stock options and stock awards outstanding  253      561  

Adjusted weighted average common shares outstanding (diluted)  46,285      46,161  
            
Earnings per share attributable to common stockholders      

Basic $ 0.30   $ 1.56  
Diluted $ 0.30   $ 1.54  

      
Stock options and stock awards excluded from EPS
  calculation because the effect would be anti-dilutive  326    75  
 

NOTE 3 – Inventories 

The table below sets forth inventories which are stated at the lower of cost or net realizable value: 

 March 31, 2024   December 31, 2023  
Finished goods $ 169,980   $ 129,802  
Work-in-progress  74,432    72,876  
Raw materials  184,951    187,096  

Total $ 429,363   $ 389,774  
 

NOTE 4 – Goodwill and Intangible Assets 

The table below sets forth the changes in goodwill: 

Balance at December 31, 2023 $ 146,558  
Acquisition  1,857  
Foreign currency translation adjustment  (1,474 )

Balance at March 31, 2024 $ 146,941  
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The table below sets forth the value of intangible assets, other than goodwill: 

 March 31,   December 31,  
 2024   2023  
Intangible assets subject to amortization:      
Gross carrying amount $ 250,747   $ 250,747  
Accumulated amortization  (191,630 )   (187,820 )
Foreign currency translation adjustment  (8,333 )   (8,170 )

Total intangible assets subject amortization  50,784    54,757  
Intangible assets with indefinite lives:      
Gross carrying amount  10,303    10,303  
Foreign currency translation adjustment  (1,135 )   (1,123 )

Total intangible assets with indefinite lives  9,168    9,180  

Total intangible assets, net $ 59,952   $ 63,937  

The table below sets forth amortization expense related to intangible assets subject to amortization:

Amortization expense  2024   2023  
Three Months Ended March 31,  $ 3,810   $ 3,852  

 

NOTE 5 – Income Tax Provision

The table below sets forth information related to our income tax expense:

 Three Months Ended  
 March 31,  

 2024   2023  
Domestic pre-tax income $ (1,574 )  $ 54,724  
Foreign pre-tax income $ 20,380   $ 33,869  
Income tax provision $ 3,537   $ 16,616  
Effective tax rate  18.8 %   18.8 %
Impact of tax holidays on tax expense $ (93 )  $ (74 )
Earnings per share impact of tax holidays:      
Basic $ -   $ -  
Diluted $ -   $ -  

The effective tax rate for the three months ended March 31, 2024 is consistent when compared to the three months ended March 31, 2023, primarily 
due to the impact of the geographical mix of pre-tax income and loss across tax jurisdictions relative to the Company’s consolidated pre-tax income on the 
estimated annual effective income tax rate. 

Our undistributed foreign earnings continue to be indefinitely reinvested in foreign operations, with limited exceptions related to certain earnings of 
European and Asian subsidiaries. Any future distributions of foreign earnings will not be subject to additional U.S. income tax but may be subject to non-
U.S. withholding taxes.

We file income tax returns in the U.S. federal jurisdiction and in various state and foreign jurisdictions. We are no longer subject to U.S. federal 
income tax examinations by tax authorities for tax years before 2012. We are no longer subject to China income tax examinations by tax authorities for tax 
years before 2013. With respect to state and local jurisdictions and countries outside of the U.S. (other than China), with limited exceptions, the Company is 
no longer subject to income tax audits for years before 2017. Although the outcome of tax audits is always uncertain, the Company believes that adequate 
amounts of tax, interest, and penalties, if any, have been provided for in the Company’s reserve for any adjustments that may result from currently pending 
tax audits. The Company recognizes accrued interest and penalties related to unrecognized tax benefits in interest expense. As of March 31, 2024, the gross 
amount of unrecognized tax benefits was approximately $50.5 million. 

Several jurisdictions in which we operate have either enacted, or announced plans to enact, legislation consistent with the Organization for Economic 
Co-operation and Development Global Anti-Base Erosion Model Rules (“Pillar Two”) which introduced a global minimum effective tax rate of 15% 
applied on a jurisdiction-by-jurisdiction basis. We have analyzed enacted legislation and do not anticipate that it will have a material impact on our effective 
tax rate for 2024; however, we continue to monitor future tax legislative changes in the jurisdictions in which we operate in order to evaluate the impacts on 
the consolidated financial statements.

It is reasonably possible that the amount of the unrecognized benefit with respect to certain of the Company’s unrecognized tax positions will 
significantly increase or decrease within the next 12 months. At this time, an estimate of the range of the reasonably possible outcomes cannot be made.
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NOTE 6 – Share-Based Compensation 

The table below sets forth information related to our share-based compensation expense: 

 Three Months Ended  
 March 31,  

 2024   2023  
Cost of goods sold $ 450   $ 452  
Selling, general and administrative  3,354    8,362  
Research and development  1,268    1,006  

Total share-based compensation expense $ 5,072   $ 9,820  

Share Grants. Share grants consist of restricted stock awards, restricted stock units (“RSUs”) and performance stock units (“PSUs”). Restricted 
stock awards and RSUs generally vest in equal annual installments over a four-year period and are measured based on the fair market value of the 
underlying stock on the date of grant. Compensation expense is recognized on a straight-line basis over the requisite four-year service period. All new 
grants are awarded under the Company’s 2022 Equity Incentive Plan. 

PSUs are measured based on the fair market value of the underlying stock on the date of grant, and compensation expense is recognized over the 
three-year performance period, with adjustments made to the expense to recognize the probable payout percentage.

As of March 31, 2024, total unrecognized share-based compensation expense related to share grants was approximately $61.6 million, before income 
taxes, and is expected to be recognized over a weighted average period of approximately 2.3 years. 

Stock Modification. During the three months ended March 31, 2023 we modified previously granted stock awards for two corporate officers who 
retired. The result of the modifications resulted in the acceleration of the vesting of 54,525 stock awards for the corporate officers. The incremental expense 
recorded for this modification was approximately $2.1 million, which was expensed in selling, general, and administrative (“SG&A”) expense in the three 
months ended March 31, 2023.

NOTE 7 – Enterprise Wide Segment Information and Net Sales 

Segment Reporting. For financial reporting purposes, we operate in a single segment, standard semiconductor products, through our various 
manufacturing and distribution facilities. We aggregate our products because the products are similar and have similar economic characteristics, use similar 
production processes and share similar customer type. Our primary operations include operations in Asia, the Americas, and Europe. During the three 
months ended March 31, 2024, one customer accounted for approximately $42.7 million or 14.2% of our net sales. During the three months ended March 
31, 2023, two customers accounted for $51.8 million, or 11.1%, and $51.6 million, or 11.0%, of our net sales. One customer accounted for approximately 
17.3% of our outstanding accounts receivable at March 31, 2024. All customers that accounted for 10% or more of our net sales during any period presented 
in this Quarterly Report on Form 10-Q are broad-based global distributors that sell to thousands of different end users. 

Disaggregation of Net Sales. We disaggregate net sales with customers into direct sales to end customers and distribution sales to distributors 
(“Distributors”) and by geographic area. Direct sales customers consist of those customers using our product in their manufacturing process, and 
Distributors are those customers who resell our products to third parties. We deliver our products to customers around the world for use in the industrial, 
automotive, computing, consumer, and communications markets. Further, most of our contracts are fixed-price arrangements, and are short term in nature, 
ranging from days to several months. The tables below set forth net sales based on the location of the subsidiary producing the net sale:

As of and for the             
Three Months Ended March 31, 2024  Asia   Americas   Europe   Consolidated  

Total sales  $ 329,426    223,773   $ 66,387   $ 619,586  
Intercompany elimination   (148,884 )   (136,430 )   (32,300 )   (317,614 )
Net sales  $ 180,542   $ 87,343   $ 34,087   $ 301,972  
             

Property, plant and, equipment, net  $ 529,187   $ 82,838   $ 111,453   $ 723,478  

Total assets  $ 1,617,774   $ 502,459   $ 235,939   $ 2,356,172  
             

As of and for the             
Three Months Ended March 31, 2023  Asia   Americas   Europe   Consolidated  

Total sales  $ 424,162   $ 331,407   $ 100,045   $ 855,614  
Intercompany elimination   (181,465 )   (175,151 )   (31,757 )   (388,373 )
Net sales  $ 242,697   $ 156,256   $ 68,288   $ 467,241  
             

Property, plant and, equipment, net  $ 550,373   $ 92,729   $ 112,605   $ 755,707  

Total assets  $ 1,590,485   $ 442,763   $ 252,313   $ 2,285,561  
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 The tables below set forth net sales for the Company disaggregated into geographic locations based on shipment destination and by type (direct sales 

or Distributor):

  For the Three Months Ended March 31,
Net Sales by Region  2024   2023   
Asia  $ 228,420   $ 324,167   
Europe   47,450    76,990   
Americas   26,102    66,084   

Total net sales  $ 301,972   $ 467,241   
        
Net Sales by Type        
Direct sales  $ 118,164   $ 134,945   
Distributor sales   183,808    332,296   

Total net sales  $ 301,972   $ 467,241   

Net sales from products shipped to China was $138.5 million and $179.7 million for the three months ended March 31, 2024 and 2023, respectively. 

NOTE 8 – Debt

Borrowings outstanding as of March 31, 2024 and December 31, 2023 are set forth in the table below: 

  March 31,   December 31,     Current Amount
Description  2024   2023 Interest Rate  Maturity
Short-term debt  $ 48,928   $ 40,685   Various indices plus margin  Various during 2024
           
Long-term debt           

Notes payable to Bank of Taiwan   1,763    1,880   2-yr deposit rate floating plus 0.1148%  June 2033
Notes payable to Bank of Taiwan   1,563    1,626   2-yr deposit rate floating plus 0.082%  September 2025
Notes payable to CTBC Bank   3,125    3,252   TAIBOR 3M plus 0.5%  March 2026
Notes payable to CTBC Bank   12,411    13,098   TAIBOR 3M plus 0.5%  May 2028
Notes payable to E Sun Bank   194    217   1-M deposit rate floating plus 0.08%  July 2027
Notes payable to E Sun Bank   1,228    1,325   1-M deposit rate floating plus 0.08%  July 2027
Notes payable to E Sun Bank   625    -   1-M deposit rate floating plus 0.08%  September 2026
Total long-term debt   20,909    21,398      
Less:  Current portion of long-term debt   (1,270 )   (4,419 )     

Total long-term debt, net of current portion  $ 19,639   $ 16,979      

Our Asia subsidiaries maintain short-term credit facilities with several financial institutions through our foreign entities worldwide totaling $153.1 
million as of March 31, 2024. Other than two Taiwanese credit facilities that are collateralized by assets, our foreign credit lines are unsecured, 
uncommitted, and contain no restrictive covenants. These credit facilities bear interest at SOFR or similar indices plus a specified margin. Interest payments 
are due monthly on outstanding amounts under the credit lines. The unused and available credit under the various short-term credit facilities as of March 31, 
2024 was approximately $103.7 million, net of $48.9 million advanced under our foreign credit lines and $0.4 million of credit used for import and export 
guarantee.       

The Company maintains a long-term credit facility (“Credit Agreement”). The Credit Agreement consists of a Revolving Credit Facility in the 
amount of $225.0 million, including a swing line sublimit equal to the lesser of $50.0 million and the Revolving Credit Facility, a letter of credit sublimit 
equal to the lesser of $100.0 million and the Revolving Credit Facility, and an alternative currency sublimit equal to the lesser of $40.0 million and the 
Revolving Credit Facility. The Company has the option to increase the Credit Facility and/or incur Incremental Term Loans in an aggregate principal 
amount of up to $350.0 million.  The Credit Agreement bears interest at Term SOFR or similar other indices plus a specified margin and matures in May 
2028. There was no outstanding balance at March 31, 2024.

NOTE 9 – Commitments and Contingencies 

Purchase Commitments. We have entered into non-cancelable purchase contracts for capital expenditures, primarily for manufacturing equipment, 
for approximately $23.5 million at March 31, 2024. As of March 31, 2024, we also had a commitment to purchase approximately $40.2 million of wafers to 
be used in our manufacturing process. These wafer purchases are scheduled to occur through 2025. 

Defined Benefit Plan. We have a contributory defined benefit plan that covers certain employees in the United Kingdom. As of March 31, 2024, the 
underfunded liability for this defined benefit plan was approximately $10.1 million. We have agreed to a revised schedule of contributions of GBP 2.0 
million (approximately $2.6 million based on a GBP: USD exchange rate of 1:1.3) to be paid annually with effect from January 1, 2023 to address the 
deficit revealed by the valuation (with the annual payments to be made by December 31, 2023 through December 31, 2028). A final payment of GBP 1.5 
million (approximately $2.0 million based on a GBP: USD rate of 1:1.3) will be made by December 31, 2029. 
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Contingencies. From time to time, we are involved in various legal proceedings that arise in the normal course of business. While we intend to 

defend any lawsuit vigorously, we presently believe that the ultimate outcome of any pending legal proceeding will not have any material adverse effect on 
our consolidated financial position, cash flows, or operating results. However, litigation is subject to inherent uncertainties, and unfavorable rulings could 
occur. An unfavorable ruling could include monetary damages, which could impact our business and operating results for the period in which the ruling 
occurs and future periods. Based on available information available, we evaluate the likelihood of potential outcomes of all pending disputes. We record an 
appropriate liability when the amount of any liability associated with a pending dispute is deemed probable and reasonably estimable. In addition, we do not 
accrue for estimated legal fees and other directly related costs as they are expensed as incurred. The Company is not currently a party to any pending 
litigation that we consider material.

Note 10 – Derivative Financial Instruments

We use derivative instruments to manage risks related to foreign currencies, interest rates, and the net investment risk in our foreign subsidiaries. Our 
objectives for holding derivatives include reducing, eliminating, and efficiently managing the economic impact of these exposures as effectively as possible. 
Our derivative programs include strategies that both qualify and do not qualify for hedge accounting treatment.

Hedges of Foreign Currency Risk. We are exposed to fluctuations in various foreign currencies against our different functional currencies. We use
foreign currency forward agreements to manage this exposure. As of March 31, 2024 and December 31, 2023, we had $400.8 million and $230.4 million, 
respectively, of outstanding foreign currency forward agreements that are intended to preserve the economic value of foreign currency denominated 
monetary assets and liabilities; these instruments are not designated for hedge accounting treatment in accordance with Accounting Standards Codification 
(“ASC”) No. 815. 

Hedges of Interest Rate and Net Investment Risk. The Company’s objectives in using interest rate derivatives are to add stability to interest 
expense and to manage its exposure to interest rate movements. To accomplish these objectives, the Company primarily uses interest rate swaps, including 
interest rate collars, as part of its interest rate risk management strategy. Interest rate swaps designated as cash flow hedges involve the receipt of variable 
amounts from a counterparty in exchange for the Company making fixed-rate payments over the life of the agreements without exchange of the underlying 
notional amount. The Company makes use of cross-currency swaps and foreign-currency forward contracts to decrease the foreign exchange risk inherent in 
the Company’s investment in some of its foreign subsidiaries. 

The table below sets forth the fair value of the Company’s derivative financial instruments as well as their classification on our condensed 
consolidated balance sheets as of March 31, 2024 and December 31, 2023: 

  Fair Value
   Other Assets   Other Liabilities   
   2024   2023   2024   2023   
Cross-currency swaps   $ 2,588   $ -   $ 4,497   $ 6,936   
Foreign-currency forward contracts    414    -    5,830    10,202   
 

NOTE 11 – Leases

The Company leases certain assets used in its business, including land, buildings, and equipment. These leased assets are used for operational and 
administrative purposes. 

The components of lease expense are set forth in the table below:

  Three Months Ended  
  March 31,  
  2024   2023  
         
Operating lease expense  $  3,533   $  3,273  
Finance lease expense:         
Amortization of assets    8     7  
Interest on lease liabilities    1     1  

Short-term lease expense    551     178  
Variable lease expense    1,245     1,031  
Total lease expense  $  5,338   $  4,490  
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The table below sets forth supplemental balance sheet information related to leases. In our condensed consolidated balance sheets, right of use 

(“ROU”) assets are included in other long-term assets while lease liabilities are located in accrued liabilities and other for the current portion and other long-
term liabilities for the non-current portion:

  March 31, 2024   December 31, 2023  
Operating leases:       
Operating lease ROU assets  $ 50,746   $ 50,833  
       
Current operating lease liabilities   9,769    8,840  
Noncurrent operating lease liabilities   26,404    27,289  

Total operating lease liabilities  $ 36,173   $ 36,129  
       
Finance leases:       
Finance lease ROU assets  $ 2,715   $ 2,717  
Accumulated amortization   (2,585 )   (2,573 )

Finance lease ROU assets, net  $ 130   $ 144  
       
Current finance lease liabilities  $ 52   $ 52  
Non-current finance lease liabilities   80    94  

Total finance lease liabilities  $ 132   $ 146  
       

Weighted average remaining lease term (in years):       
Operating leases   7.3    7.8  
Finance leases   3.5    3.6  

       
Weighted average discount rate:       
Operating leases   4.1 %   4.1 %
Finance leases   3.6 %   3.6 %

The table below sets forth supplemental cash flow and other information related to leases:

  Three Months Ended  
  March 31, 2024   March 31, 2023  
Cash paid for the amounts included in the measurements of lease liabilities:       
Operating cash outflows from operating leases  $ 5,241   $ 3,871  
Operating cash outflows from finance leases   1    1  
Financing cash outflow from finance leases   14    7  

       
ROU assets obtained in exchange for lease liabilities incurred:       
Operating leases   3,613    12,616  

The table below sets forth information about lease liability maturities:

  March 31, 2024  
  Operating Leases   Finance Leases  
2024  $  8,469   $  42  
2025    9,820     41  
2026    6,744     21  
2027    4,039     19  
2028    1,965     17  
2029    1,427     -  
2030 and thereafter    10,020     -  
Total lease payments    42,484     140  
Less: imputed interest    (6,311 )    (8 )
Total lease obligations    36,173     132  
Less: current obligations    (9,769 )    (52 )

Long-term lease obligations  $  26,404   $  80  
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NOTE 12 – Employee Benefit Plans   

We maintain a Non-Qualified Deferred Compensation Plan (the “Deferred Compensation Plan”) for executive officers, key employees, and members 
of the Board of Directors. The Deferred Compensation Plan allows eligible participants to defer the receipt of eligible compensation, including equity 
awards, until designated future dates. We offset our obligations under the Deferred Compensation Plan primarily by investing in the actual underlying 
investments. At March 31, 2024 and December 31, 2023, these investments totaled approximately $15.8 million and $14.6 million, respectively. 

NOTE 13 – Related Parties 

We conduct business with the following related parties: Keylink International (B.V.I.) Inc. and its subsidiaries and affiliates (“Keylink”), Nuvoton 
Technology Corporation (“Nuvoton”), Jiyuan Crystal Photoelectric Frequency Technology Ltd. (“JCP”), and Atlas Magnetics, Co. (“Atlas”). 

 Keylink is a 5% joint venture partner in our Shanghai assembly and test facilities. We sell products to, and purchase inventory from, companies 
owned by Keylink. In addition, our subsidiaries in China lease their manufacturing facilities in Shanghai from, and subcontract a portion of our 
manufacturing process (metal plating and environmental services) to, Keylink. We also pay a consulting fee to Keylink.

 Warren Chen, a member of the Company’s board of directors serves as a member of the Nuvoton board of directors. We purchase wafers from 
Nuvoton for use in our production process. We have an agreement to purchase approximately $15.8 million of wafers from Nuvoton that ends in the fourth 
quarter of 2025. We consider our relationship with Nuvoton to be mutually beneficial, and plan to continue our strategic alliance with Nuvoton. 

JCP is a frequency control product manufacturing company from which we purchase material and in which we have made an equity investment that 
we account for using the equity method of accounting. 

Atlas is an early stage privately held fabless wafer design company in which the Company holds a majority interest. The Company determined that 
Atlas is a variable interest entity (“VIE”) and the Company does not have the power to direct the activities that most significantly impact Atlas. The 
Company has therefore determined that the Company is not the primary beneficiary. Consequently, we do not consolidate the assets and liabilities of Atlas 
in the Company’s financial statements. For additional information related to Atlas see Note 14 - Equity Investments - Unconsolidated VIE, below.

The tables below set forth the revenues, expenses, accounts receivable and accounts payable with our related parties:

      Three Months Ended  
 March 31,  

 2024   2023  
Keylink:      
Net sales $ 2,115   $ 3,407  
Purchases $ 370   $ 356  
Plating, rental and consulting expense $ 3,938   $ 4,425  

Nuvoton:      
Net sales $ 4   $ 7  
Purchases $ 1,975   $ 2,978  

JCP:      
Purchases $ 81   $ 99  

Atlas:      
Purchases $ 389   $ -  

The table below sets forth accounts receivable from, and accounts payable to, related parties:

 March 31, 2024   December 31, 2023  
Keylink:      
Accounts receivable $ 32,644   $ 34,774  
Accounts payable $ 32,510   $ 33,882  

Nuvoton:      
Accounts receivable $ 4   $ 26  
Accounts payable $ 1,180   $ 924  

JCP:      
Accounts payable $ 89   $ 159  

Atlas:      
Accounts payable $ 219   $ 133  

 
-16-



 
Note 14 - Equity Investments

The Company maintains equity investments in companies which are accounted for under the measurement alternative described in ASC 321-10-35-2 
for equity securities that lack readily determinable fair values. As of March 31, 2024, the Company had $55.6 million of investments accounted for under 
the measurement alternative. 

Unconsolidated VIE

During July 2021, the Company acquired an interest in Atlas, an early stage privately held fabless wafer design company located in the western 
United States. The Company’s initial investment in July 2021 was $10.0 million of preferred stock and a $5.0 million convertible promissory note. In April 
2023, the Company acquired an additional interest in Atlas by purchasing $13.9 million of preferred stock. The primary purpose for providing the additional 
investment in  Atlas was for continued access to developing technology with potential future benefit to the Company. As part of the April 2023 agreement, 
the Company’s previously held convertible note converted to $5.2 million of preferred stock and at March 31, 2024, the Company owned more than 50% of 
Atlas. The Company determined that Atlas is a VIE and a related party. While the Company does own more that 50% of Atlas, according to the voting 
agreement governing the transaction, the Company does not have the power to control the board of directors or direct the activities that most significantly 
impact Atlas, including:

  • The hiring and firing of officers (i.e., CEO, CFO, etc.) – The hiring and firing of personnel responsible for making the key daily decisions and 
implementing the strategic operating direction will determine the success the Company has in their initiatives, thereby affecting the economic performance;

 • Determining the business plan and budget, including incurring additional indebtedness or issuing additional equity interests – As Atlas is thinly 
capitalized, the decisions around when and how to obtain cash will influence whether AM can continue operating; and

 • Determining the strategic operating direction of Atlas – The decisions made around the significant operating direction of Atlas will significantly 
impact the overall performance of the Company by determining where and how Atlas limited capital is spent without having significant revenues to keep 
the Company operating.

As the Company is not the primary beneficiary of Atlas, the Company did not consolidate the assets and liabilities of Atlas in our financial statements 
and instead accounts for the investment under the measurement alternative described in ASC 321-10-35-2 using the available measurement alternative for 
equity securities that lack readily determinable fair value. As such, the Company’s investment is measured at cost less impairment, and adjusted to fair value 
if there are any observable price changes for identical or similar investment of the same issuer. 

Atlas is funded through debt and equity. The Company's maximum exposure to loss is limited to its investment in Atlas and notes receivable and 
accrued interest owed to the Company from Atlas. The following is a summary of the Company’s holdings in Atlas, a VIE, in which we are not the primary 
beneficiary:

The following is a summary of the Company’s holdings in the Atlas, a VIE, in which we are not the primary beneficiary:
  March 31, 2024   December 31, 2023  
VIE total assets  $ 26,465   $ 26,445  
VIE total liabilities   4,709    4,532  
       

Diodes' equity in VIE  $ 44,420   $ 44,420  
Diodes' note receivable from VIE   4,000    4,000  
Diodes' interest receivable from VIE   95    45  

Diodes' maximum exposure to loss  $ 48,515   $ 48,465  
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Item 2. Management’s Discussion and Analysis of Financial Condition and Results of Operations. 

Except for the historical information contained herein, the matters addressed in this Item 2 constitute “forward-looking statements” within the 
meaning of Section 27A of the Securities Act of 1933, as amended, and Section 21E of the Securities Exchange Act of 1934, as amended, and as identified 
under the heading “Cautionary Statement for Purposes of the “Safe Harbor” Provision of the Private Securities Litigation Reform Act of 1995” herein. 
Such forward-looking statements are subject to a variety of risks and uncertainties, including those discussed in the subsection “Risk Factors” set forth in 
Part II, Item 1A of this Quarterly Report on Form 10-Q and Part I, Item 1A of our most recent Annual Report on Form 10-K, and similar discussions 
elsewhere in this Quarterly Report on Form 10-Q and in other reports we file with the SEC from time to time, that could cause actual results to differ 
materially from those anticipated by our management. The Private Securities Litigation Reform Act of 1995 (the “PSLRA”) provides certain “safe harbor” 
provisions for forward-looking statements. All forward-looking statements made in this Quarterly Report on Form 10-Q are made pursuant to the PSLRA. 
We undertake no obligation to publicly release the results of any revisions to our forward-looking statements that may be made to reflect events or 
circumstances after the date hereof or to reflect the occurrence of unexpected events. Unless the context otherwise requires, the words “Diodes,” the 
“Company,” “we,” “us,” and “our” refer to Diodes Incorporated and its subsidiaries. Dollar amounts and share amounts are presented in thousands, 
except per share amounts, unless otherwise noted.

This management’s discussion should be read in conjunction with the management’s discussion included in our Annual Report on Form 10-K for the 
fiscal year ended December 31, 2023 (“Form 10-K”), previously filed with Securities and Exchange Commission (“SEC”) on February 9, 2024.

Overview 

We are a leading global manufacturer and supplier of high-quality application-specific standard products within the broad discrete, logic, analog, and 
mixed-signal semiconductor markets. The Company serves the industrial, automotive, computing, communications, and consumer markets. For more 
information about our product and markets we serve, see Note 1 – Summary of Operations and Significant Accounting Policies, included in the condensed 
consolidated financial statements in Item 1 above. Our products are sold primarily throughout Asia, the Americas, and Europe. We believe that our focus on 
application-specific standard products utilizing innovative, highly efficient packaging and cost-effective process technologies, coupled with our 
collaborative, customer-focused product development, provides us with a meaningful competitive advantage relative to other semiconductor companies. 

Summary for the Three Months Ended March 31, 2024 

• Net sales were $302.0 million, a decrease of 35.4% from the $467.2 million in the first quarter 2023 and a decrease of 6.4% from the $322.7 
million in the fourth quarter 2023;

• Gross profit was $99.6 million, a decrease of 48.8% from the $194.5 million in the first quarter 2023 and a decrease of 11.5% from the $112.5 
million in the fourth quarter 2023; 

• Gross profit margin was 33.0%, compared to 41.6% in the first quarter 2023 and 34.9% in the fourth quarter of 2023;

• Net income attributable to common stockholders was $14.0 million, compared to $71.2 million in the first quarter 2023 and $25.3 million in 
the fourth quarter 2023; 

• Earnings per share attributable to common stockholders was $0.30 per diluted share, compared to $1.54 per diluted share in the first quarter 
2023 and $0.55 per diluted share in the fourth quarter of 2023; and

• Cash flow used in operations was $31.1 million. We had $20.4 of capital expenditures. Net cash flow was a negative $47.9 million.

As of March 31, 2024, our cash, cash equivalents, and short-term investments were $276.0 million, and we had access to additional borrowing 
capacity of $225.0 million under the revolving portion of our U.S. Credit Agreement. We believe our liquidity and our borrowing capacity will allow us to 
manage the impacts of the recent industry challenges on our business and to cover our cash needs for working capital, capital expenditures, and acquisitions 
for at least the next 12 months.
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Results of Operations for the Three Months Ended March 31, 2024 and 2023 

The table below sets forth the condensed consolidated statement of operations line items as a percentage of net sales: 
 Percent of  Net Sales  
 Three Months Ended March 31,  
 2024   2023  
Net sales  100 %  100 %
Cost of goods sold  (67 )   (58 )
Gross profit  33    42  
Total operating expense  (29 )   (23 )
Income from operations  4    19  
Total other income (expense)  2    -  
Income before income taxes and noncontrolling interest  6    19  
Income tax provision  (1 )   (4 )
Net income  5    15  
Net income attributable to common stockholders  5    15  

The following table and discussion explains in greater detail our consolidated operating results and financial condition for the three months ended 
March 31, 2024, compared to the three months ended March 31, 2023. This discussion should be read in conjunction with the condensed consolidated 
financial statements and notes thereto appearing elsewhere in this Quarterly Report on Form 10-Q.

 Three Months Ended  
 March 31,        
 2024   2023   Increase/(Decrease)   % Change  
Net sales $ 301,972   $ 467,241   $ (165,269 )   (35.4 %)
Cost of goods sold  202,388    272,787    (70,399 )   (25.8 %)
Gross profit  99,584    194,454    (94,870 )   (48.8 %)
Total operating expense  86,636    108,027    (21,391 )   (19.8 %)
Interest income  4,614    1,772    2,842    160.4 %
Interest expense  (532 )   (2,132 )   (1,600 )   (75.0 %)
Foreign currency gain (loss), net  972    (1,893 )   2,865    151.3 %
Unrealized gain on investments  370    3,889    (3,519 )   (90.5 %)
Other income  434    530    (96 )   (18.1 %)
Income tax provision  3,537    16,616    (13,079 )   (78.7 %)

Net sales decreased approximately $165.3 million, or 35.4%, for the three months ended March 31, 2024, compared to the same period last year. 
Revenue in the three months ended March 31, 2024, reflected the slower than expected recovery in the consumer, computing and communications markets 
coupled with typical first quarter seasonality due to the Chinese New Year holiday. However, late in the quarter the Company began to experience some 
signs of demand improvement with distributor inventory levels starting to stabilize. During the three months ended March 31, 2024, the automotive and 
industrial end markets, combined product revenue remained above the Company’s target model of 40% but continues to be affected by inventory 
adjustments and softness in certain areas. More broadly, the slower overall demand environment in the quarter contributed to reduced loading at our 
manufacturing facilities both internal production as well as from our manufacturing service agreements, temporarily impacting gross margin. 

During the three months ended March 31, 2024, weighted-average sales price decreased 27.6%, when compared to the same period in 2023. 

The table below sets forth our product revenue as a percentage of total product revenue by end-user market for the three months ended March 31, 
2024 and 2023:

 
 Three Months Ended
 March 31,
 2024  2023
Industrial 23%  29%
Automotive 18%  18%
Computing 25%  22%
Consumer 20%  18%
Communications 14%  13%

Cost of goods sold decreased approximately $70.4 million for the three months ended March 31, 2024, compared to the same period last year, due to 
the decreased net sales during the three months ended March 31, 2024. As a percent of sales, cost of goods sold was 67.0% for the three months ended 
March 31, 2024, compared to 58.4% for the same period last year. Average unit cost decreased 
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approximately 16.9% for the three months ended March 31, 2024, compared to the same period last year. For the three months ended March 31, 2024, gross 
profit decreased approximately 48.8% when compared to the same period last year. Gross profit margin for the three month periods ended March 31, 2024 
and 2023 was 33.0% and 41.6%, respectively. 

Operating expenses for the three months ended March 31, 2024, decreased $21.4 million when compared to the three months ended March 31, 2023. 
Operating expenses as a percentage of net sales was 28.7% and 23.1% for the three months ended March 31, 2024 and 2023, respectively. SG&A decreased 
approximately $17.3 million as compared to the same period last year driven primarily by decreases in wages and selling expenses. These decreases were 
partially offset by increases in SG&A operating expenses. SG&A, as a percentage of net sales, was 17.8% and 15.2% for the three months ended March 31, 
2024 and 2023, respectively. Research and development expenses (“R&D”) increased approximately $0.7 million due to increases in professional services 
and supplies expenses as compared to the same period last year. R&D, as a percentage of net sales, was 11.2% and 7.1% for the three months ended March 
31, 2024 and 2023, respectively. Gain on disposal of fixed assets increased $4.8 million the three months ended March 31, 2024 when compared to the three 
months ended March 31, 2023.

Interest income increased $2.8 million for the three months ended March 31, 2024, compared to the same period last year due to income earned on 
financial instruments to hedge the Company’s net investment risk as well as higher interest rates earned on short-term investments. Interest expense 
decreased $1.6 million, or 75.0% for the three months ended March 31, 2024, compared to the same period last year due to lower debt levels partially offset 
by higher interest rates. Unrealized gain on investments decreased from 2023 due to mark to market adjustments on investments recorded in 2023 and not 
repeated in 2024.

We recognized an income tax expense of approximately $3.5 million and $16.6 million for the three months ended March 31, 2024, and 2023, 
respectively. The decrease in income taxes for 2024 compared to 2023 was primarily attributable to a decrease in pretax book income.

Financial Condition

Liquidity and Capital Resources 

Our primary source of liquidity is cash flow from operations. Additional sources of liquidity are cash and cash equivalents, short-term investments, 
and our credit facilities. Our cash and cash equivalents and restricted cash decreased from $318.5 million at December 31, 2023 to $270.6 million at March 
31, 2024. This decrease in cash, cash equivalents, and restricted cash reflects normal operations of the Company. As of March 31, 2024, we had short-term 
investments totaling $9.8 million. These investments are highly liquid with maturity dates greater than three months at the date of purchase. We generally 
can access these investments in a relatively short time frame but in doing so we generally forfeit all earned and future interest income. 

At March 31, 2024 and December 31, 2023, our working capital was $824.0 million and $793.9 million, respectively. We expect cash generated by 
our operations together with existing cash, cash equivalents, short-term investments and available borrowing under credit facilities to be sufficient to cover 
our cash needs for working capital, capital expenditures and acquisitions for at least the next 12 months. 

Our undistributed foreign earnings continue to be indefinitely reinvested in foreign operations, with limited exceptions related to earnings of certain 
European and Asian subsidiaries. As of March 31, 2024, our foreign subsidiaries held approximately $197.3 million of cash, cash equivalents and 
investments of which approximately $58.9 million would be subject to a potential non-U.S. withholding tax if distributed outside the country in which the 
cash is currently held. The $58.9 million is held in Germany, China, Korea, and Taiwan. 

Short-term debt

Our Asia subsidiaries maintain short-term credit facilities with several financial institutions through our foreign entities worldwide totaling $153.1 
million. Other than two Taiwanese credit facilities that are collateralized by assets, our foreign credit lines are unsecured, uncommitted, and contain no 
restrictive covenants. These credit facilities bear interest at SOFR or similar indices plus a specified margin. Interest payments are due monthly on 
outstanding amounts under the credit lines. The unused and available credit under the various facilities as of March 31, 2024, was approximately $103.7 
million, net of $48.9 million advanced under our foreign credit lines and $0.4 million of credit used for import and export guarantee.      

Long-term debt

The Company maintains a long-term credit facility (“Credit Agreement”). The Credit Agreement consists of a Revolving Credit Facility in the 
amount of $225.0 million, including a swing line sublimit equal to the lesser of $50.0 million and the Revolving Credit Facility, a letter of credit sublimit 
equal to the lesser of $100.0 million and the Revolving Credit Facility, and an alternative currency sublimit equal to the lesser of $40.0 million and the 
Revolving Credit Facility. The Company has the option to increase the Revolving Credit Facility and/or incur Incremental Term Loans in an aggregate 
principal amount of up to $350.0 million.  The Credit Agreement bears interest at Term SOFR or similar other indices plus a specified margin and matures 
in May 2028. There was no outstanding balance under the Credit Agreement at March 31, 2024. 
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Because some of our outstanding debt is subject to variable interest rates, the recent rise in interest rates will potentially increase our overall debt 

service cost. If interest rates continue to rise globally, our cost of capital may increase in the future.

Discussion of Cash Flows

The table below sets forth a summary of the condensed consolidated statements of cash flows: 

 Three Months Ended March 31,  

 2024   2023  
Net cash flows from operating activities $ (31,143 )  $ 99,811  
Net cash flows from investing activities  (18,279 )   (48,131 )
Net cash flows from financing activities  3,182    (70,318 )
Effect of exchange rate changes on cash and cash equivalents  (1,683 )   3,446  
Change in cash and cash equivalents, including restricted cash $ (47,923 )  $ (15,192 )

Operating Activities 

Net cash flows used in operating activities for the three months ended March 31, 2024 was $31.1 million. Net cash flows used in operating activities 
for the three months ended March 31, 2024 resulted from net income of $15.3 million, depreciation and amortization of intangible assets of $34.8 million 
and share-based compensation of $5.1 million. The increases were offset by a decrease in operating asset and liability accounts of $77.4 million and a gain 
on disposal of property plant and equipment of $4.9 million. Net cash flows provided by operating activities for the three months ended March 31, 2023 
was $99.8 million. Net cash flows provided by operating activities for the three months ended March 31, 2023 resulted from net income of $72.0 million, 
depreciation and amortization of intangible assets of $33.6 million and share-based compensation of $9.8 million. The increases were partially offset by a 
decrease in operating asset and liability accounts of $11.7 million and a non-cash investment gain of $3.8 million.

Investing Activities

Net cash and cash equivalents used in investing activities was $18.3 million for the three months ended March 31, 2024. Net cash and cash 
equivalents used in investing activities for the three months ended March 31, 2024 was primarily due to purchases of property, plant and equipment of $20.4 
million, or 6.7% of net sales. We expect capital expenditures for the twelve months ended December 31, 2024 to be within our target model of 5% to 9% of 
net sales. Net cash and cash equivalents used in investing activities was $48.1 million for the three months ended March 31, 2023. Net cash and cash 
equivalents used in investing activities for the three months ended March 31, 2023 was primarily due to purchases of property, plant, and equipment of 
$48.0 million, or 10.3% of net sales, due to the expansion of a wafer fabrication facility located in Hsinchu Science Park in Taiwan. 

Financing Activities 

Net cash and cash equivalents provided by financing activities was $3.2 million for the three months ended March 31, 2024. Net cash provided by 
financing activities in the three months ended March 31, 2024 consisted primarily of $8.6 million of net increases in our debt, partially offset by taxes paid 
on net share settlements of $5.4 million. Net cash and cash equivalents used in financing activities was $70.3 million for the three months ended March 31, 
2023. Net cash used in financing activities in the three months ended March 31, 2023 consisted primarily of $60.8 million of net reductions in our debt and 
taxes paid on net share settlements of $9.7 million.

Use of Derivative Instruments and Hedging

We use interest rate swaps, foreign exchange forward contracts, and cross currency swaps to provide a level of protection against interest rate risks 
and foreign exchange exposure. 

Hedges of Interest Rate Risk

The Company’s objectives in using interest rate derivatives are to add stability to interest expense and to manage exposure to interest rate 
movements. To accomplish these objectives, the Company primarily uses interest rate swaps, including interest rate collars, as part of its interest rate risk 
management strategy. Interest rate swaps designated as cash flow hedges involve the receipt of variable amounts from a counterparty in exchange for the 
Company making fixed-rate payments over the life of the agreements without exchange of the underlying notional amount. 
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Hedges of Foreign Currency Risk

We are exposed to fluctuations in various foreign currencies against our different functional currencies. We use foreign currency forward agreements 
to manage this exposure and to preserve the economic value of foreign currency denominated monetary assets and liabilities. These instruments are not 
designated for hedge accounting treatment in accordance with ASC No. 815. The fair value of our foreign exchange hedges approximates zero.

Hedges of Net Investment Risk

The Company makes use of cross-currency swaps and foreign-currency forward contracts to decrease the foreign exchange risk inherent in the 
Company’s investment in some of its foreign subsidiaries. 

Off-Balance Sheet Arrangements 

We do not have any transactions, arrangements, or other relationships with unconsolidated entities that will affect our liquidity or capital resources. 
We have no special purpose entities that provide off-balance sheet financing, liquidity, or market or credit risk support, nor do we engage in leasing, swap 
agreements, or outsourcing of research and development services that could expose us to liability that is not reflected on the face of our financial statements. 

Contractual Obligations

There have been no material changes in our Contractual Obligations as disclosed in our Annual Report on Form 10-K for the fiscal year ended 
December 31, 2023, filed with the SEC on February 9, 2024. 

Critical Accounting Estimates 

Our critical accounting estimates are described in Item 7, Management’s Discussion and Analysis of Financial Condition and Results of Operations, 
and in the notes to our consolidated financial statements contained in our Annual Report on Form 10-K for the fiscal year ended December 31, 2023, filed 
with the SEC on February 9, 2024. Any new accounting estimates or updates to existing accounting estimates as a result of new accounting pronouncements 
have been discussed in the notes to our condensed consolidated financial statements in this Quarterly Report on Form 10-Q in Note 1 – Summary of 
Operations and Significant Accounting Policies. The application of our critical accounting estimates may require management to make judgments and 
estimates about the amounts reflected in the condensed consolidated financial statements. Management uses historical experience and all available 
information to make these estimates and judgments, and different amounts could be reported using different assumptions and estimates. 

Recently Issued Accounting Pronouncements 

See Note 1 - Summary of Operations and Significant Accounting Policies, of the Notes to Condensed Consolidated Financial Statements, for detailed 
information regarding the status of recently issued accounting pronouncements, if any. 

Cautionary Statement for Purposes of the “Safe Harbor” Provision of the Private Securities Litigation Reform Act of 1995 

Except for the historical information contained herein, the matters addressed in this Quarterly Report on Form 10-Q constitute “forward-looking 
statements” within the meaning of Section 27A of the Securities Act of 1933, as amended, and Section 21E of the Exchange Act of 1934. We generally 
identify forward-looking statements by the use of terminology such as “may,” “will,” “could,” “should,” “potential,” “continue,” “expect,” “intend,” “plan,” 
“estimate,” “anticipate,” “believe,” or similar phrases or the negatives of such terms. Such forward-looking statements are subject to a variety of risks and 
uncertainties, including those discussed in the subsection “Risk Factors” set forth in Part II, Item 1A of this Quarterly Report on Form 10-Q and Part I, Item 
1A of our most recent Annual Report on Form 10-K, and similar discussions elsewhere in this Quarterly Report on Form 10-Q, and in other reports we file 
with the SEC from time to time, that could cause actual results to differ materially from those anticipated by our management. The PSLRA provides certain 
“safe harbor” provisions for forward-looking statements. All forward-looking statements made in this Quarterly Report on Form 10-Q are made pursuant to 
the PSLRA. 

All forward-looking statements contained in this Quarterly Report on Form 10-Q are subject to, in addition to the other matters described in this 
Quarterly Report on Form 10-Q, a variety of significant risks and uncertainties. The following discussion highlights some of these risks and uncertainties. 
Further, from time to time, information provided by us or statements made by our employees may contain forward-looking information. There can be no 
assurance that actual results or business conditions will not differ materially from those set forth or suggested in such forward-looking statements as a result 
of various factors, including those discussed below. 

For more detailed discussion of these factors, see the “Risk Factors” discussion in Part I. Item 1A of our most recent Annual Report on Form 10-K as 
filed with the SEC and in Part II, Item 1A of this Quarterly Report The forward-looking statements included in this Quarterly Report on Form 10-Q are 
made only as of the date of this Quarterly Report, and we undertake no obligation to update the forward-looking statements to reflect subsequent events or 
circumstances.
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Significant Risks and Uncertainties That may affect Forward-Looking Statements

Risks Related to Our Business

The impact of the continuing COVID-19 pandemic may have a material adverse effect on our business, financial condition, and results of operations.

Shanghai, China experienced government-imposed lockdowns due to a resurgence of the COVID-19 virus.

During times of difficult market conditions, our fixed costs combined with lower net sales and lower profit margins may have a negative impact on our 
business, operating results, and financial condition. 

Downturns in the highly cyclical semiconductor industry or changes in end-market demand could adversely affect our operating results and financial 
condition. 

The semiconductor business is highly competitive, and increased competition may harm our business, operating results, and financial condition. 

Delays in initiation of production at facilities due to implementing new production techniques or resolving problems associated with technical equipment 
malfunctions could adversely affect our manufacturing efficiencies, operating results, and financial condition. 

We are and will continue to be under continuous pressure from our customers and competitors to reduce the price of our products, which could adversely 
affect our growth and profit margins. 

Our customers require our products to undergo a lengthy and expensive qualification process without any assurance of product sales and may demand to 
audit our operations from time to time. A failure to qualify a product or a negative audit finding could adversely affect our net sales, operating results, and 
financial condition. 

Our customer orders are subject to cancellation or modification, usually with no penalty. High volumes of order cancellation or reduction in quantities 
ordered could adversely affect our net sales, operating results, and financial condition. 

Production at our manufacturing facilities could be disrupted for a variety of reasons, including natural disasters and other extraordinary events, which 
could prevent us from producing enough of our products to maintain our sales and satisfy our customers’ demands and could adversely affect our operating 
results and financial condition.

New technologies could result in the development of new products by our competitors and a decrease in demand for our products, and we may not be able 
to develop new products to satisfy changes in demand, which would adversely affect our net sales, market share, operating results, and financial condition. 

We may be subject to claims of infringement of third-party intellectual property rights or demands that we license third-party technology, which could result 
in significant expense, reduction in our intellectual property rights, and a negative impact on our business, operating results, and financial condition. 

We depend on third-party suppliers for timely deliveries of raw materials, manufacturing services, product and process development, parts and equipment, 
as well as finished products from other manufacturers, and our reputation with customers, operating results and financial condition could be adversely 
affected if we are unable to obtain adequate supplies in a timely manner. 

A significant part of our growth strategy involves acquiring companies and businesses. We may be unable to identify suitable acquisition candidates or 
consummate desired acquisitions and, if we do make any acquisitions, we may be unable to successfully integrate any acquired companies with our 
operations, which could adversely affect our business, operating results, and financial condition. 

We are subject to many environmental laws and regulations that could result in significant expenses and could adversely affect our business, operating 
results, and financial condition. 

We may incur additional costs and face emerging risks associated with environmental, social, and governance (“ESG”) factors impacting our operations. 

Our products, or products we purchase from third parties for resale, may be found to be defective and, as a result, warranty claims and product liability 
claims may be asserted against us and we may not have recourse against our suppliers, which may harm our business, reputation with our customers, 
operating results, and financial condition. 

We may fail to attract or retain the qualified technical, sales, marketing, finance, and management/executive personnel required to operate our business 
successfully, which could adversely affect our business, operating results, and financial condition. 

We may not be able to achieve future growth, and any such growth may place a strain on our management and on our systems and resources, which could 
adversely affect our business, operating results, and financial condition. 

Obsolete inventories as a result of changes in demand for our products and change in life cycles of our products could adversely affect our business, 
operating results, and financial condition. 
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If our direct sales customers or our distributors’ customers do not design our products into their applications, our net sales may be adversely affected. 

We are subject to interest rate risk that could have an adverse effect on our cost of working capital and interest expenses, which could adversely affect our 
business, operating results, and financial condition.

Our hedging strategies may not be successful in mitigating our risks associated with interest rates or foreign exchange exposure or our counterparties 
might not perform as agreed.

We may have a significant amount of debt with various financial institutions worldwide. Any indebtedness could adversely affect our business, operating 
results, financial condition, and our ability to meet payment obligations under such debt. 

Restrictions in our credit facilities may limit our business and financial activities, including our ability to obtain additional capital in the future. 

Our business benefits from certain Chinese government incentives. Expiration of, or changes to, these incentives could adversely affect our operating 
results and financial condition. 

We operate a global business through numerous foreign subsidiaries, and there is a risk that tax authorities will challenge our transfer pricing 
methodologies or legal entity structures, which could adversely affect our operating results and financial condition.

Certain of our employees in the U.K. participate in a company-sponsored defined benefit plan which subjects the Company to risks associated with the
estimates and assumptions used in calculating expense and funding requirements recorded in the Company’s consolidated financial statements. 
Inaccuracies or changes in these estimates could require material changes in the expense and  funding required.

Compliance with government regulations and customer demands regarding the use of “conflict minerals” may result in increased costs and may have a 
negative impact on our business, operating results, and financial condition. 

If we fail to maintain an effective system of internal controls or discover material weaknesses in our internal control over financial reporting, we may not be 
able to report our financial results accurately or detect fraud, which could harm our business and the trading price of our Common Stock. 

Risks Related to our International Operations

Our international operations subject us to risks that could adversely affect our operations. 

A slowdown in the Chinese economy could limit the growth in demand for electronic devices containing our products, which would have a material adverse 
effect on our business, operating results, and prospects. 

Economic regulation in China could materially and adversely affect our business, operating results, and prospects. 

We could be adversely affected by violations of the United States’ Foreign Corrupt Practices Act, the U.K.’s Bribery Act 2010, China’s anti-corruption 
campaign and similar worldwide anti-bribery laws. 

We are subject to foreign currency risk as a result of our international operations.

China is experiencing rapid social, political, and economic change, which has increased labor costs and other related costs that could make doing business 
in China less advantageous than in prior years. Increased labor costs in China could adversely affect our business, operating results, and financial 
condition. 

We may not continue to receive preferential tax treatment in Asia, thereby increasing our income tax expense and reducing our net income.

The distribution of any earnings of certain foreign subsidiaries may be subject to foreign income taxes, thus reducing our net income. 

We could be adversely affected by the compromise or theft of our technology, know-how, data, or intellectual property or a requirement that we yield rights 
in technology, know-how, data stored in foreign jurisdictions, or intellectual property that we use in such foreign jurisdictions.

Risks Related to Our Common Stock

Variations in our quarterly operating results may cause our stock price to be volatile. 

We may enter into future acquisitions and take certain actions in connection with such acquisitions that could adversely affect the price of our Common 
Stock. 

Anti-takeover effects of certain provisions of Delaware law and our Certificate of Incorporation and Bylaws may hinder a take-over attempt. 
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General Risks

The invasion of Ukraine by Russia could negatively impact our business.

The success of our business depends on the strength of the global economy and the stability of the financial markets, and any weaknesses in these areas may 
have a material adverse effect on our net sales, operating results, and financial condition. 

We may be adversely affected by any disruption in our information technology systems, which could adversely affect our cash flows, operating results, and 
financial condition. 

Terrorist attacks, or threats or occurrences of other terrorist activities, whether in the U.S. or internationally, may affect the markets in which our Common 
Stock trades, the markets in which we operate and our operating results, and financial condition. 

System security risks, data protection breaches, cyber-attacks and other related cybersecurity issues could disrupt our internal operations, and any such 
disruption could reduce our expected net sales, increase our expenses, damage our reputation, and adversely affect our stock price.

Item 3. Quantitative and Qualitative Disclosures About Market Risk. 

There have been no material changes to our market risks as disclosed in our Annual Report on Form 10-K for the fiscal year ended December 31, 
2023, filed with the SEC on February 9, 2024. 

Item 4. Controls and Procedures. 

Our Chief Executive Officer, Keh-Shew Lu, and Chief Financial Officer, Brett R. Whitmire, with the participation of our management, carried out an 
evaluation, as of March 31, 2024, of the effectiveness of our disclosure controls and procedures (as defined in Exchange Act Rules 13a-15(e) and 15d-
15(e)). Based upon that evaluation, the Chief Executive Officer and the Chief Financial Officer believe that, as of the end of the period covered by this 
Quarterly Report on Form 10-Q, our disclosure controls and procedures are effective at the reasonable assurance level to ensure that information required to 
be included in this Quarterly Report is: 

• recorded, processed, summarized, and reported within the time period specified in the Commission’s rules and forms; and 

• accumulated and communicated to our management, including the Chief Executive Officer and the Chief Financial Officer, to allow timely 
decisions on required disclosure. 

Disclosure controls and procedures, no matter how well designed and implemented, can provide only reasonable assurance of achieving an entity’s 
disclosure objectives. The likelihood of achieving such objectives is affected by limitations inherent in disclosure controls and procedures. These include 
the fact that human judgment in decision-making can be faulty and that breakdowns in internal control can occur because of human failures such as simple 
errors, mistakes, or intentional circumvention of the established processes. 

Changes in Internal Controls over Financial Reporting

There was no change in our internal control over financial reporting, known to our Chief Executive Officer or Chief Financial Officer, that occurred 
in the three months ended March 31, 2024, that has materially affected, or is reasonably likely to materially affect, our internal control over financial 
reporting.
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PART II—OTHER INFORMATION 

Item 1. Legal Proceedings. 

The Company is not a party to any pending litigation that we consider material.

From time to time, we are involved in various legal proceedings that arise in the normal course of business. While we intend to defend any lawsuit 
vigorously, we presently believe that the ultimate outcome of any pending legal proceeding will not have any material adverse effect on our financial 
position, cash flows, or operating results. However, litigation is subject to inherent uncertainties, and unfavorable rulings could occur. An unfavorable ruling 
could include monetary damages, which could impact our business and operating results for the period in which the ruling occurs or future periods. 

Item 1A. Risk Factors. 

There have been no material changes to our risk factors from those disclosed in the Risk Factors section of our Annual Report on Form 10-K for the 
year ended December 31, 2023, filed with the Securities and Exchange Commission on February 9, 2024.

Item 2. Unregistered Sales of Equity Securities and Use of Proceeds. 

None.

Item 3. Defaults Upon Senior Securities. 

None.

Item 4. Mine Safety Disclosures.

Not applicable. 

Item 5. Other Information. 

None.
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Item 6. Exhibits. 
 
Number  Description   Form   Date of First Filing   

Exhibit
Number   

Filed
Herewith

 

    3.1
  

Certificate of Incorporation, as amended   
 

10-K
  

February 20, 2018
  

3.1  
 

 

    3.2
  

Amended By-laws of the Company as of January 6, 2016   
 

8-K
  

January 11, 2016
  

3.1  
 

 

    4.1
  

Form of Certificate for Common Stock, par value $0.66 2/3 per share   
 

S-3
  

August 25, 2005
  

4.1  
 

  10.1  Facility Agreement Amendment Deed, dated December 30, 2023, effective 
January 23, 2024, by and among The Hongkong and Shanghai Banking 
Corporation Limited, Diodes Hong Kong Limited, and Diodes Incorporated    

 
 
 
    

X

  31.1  Certification Pursuant to Rule 13a-14(a)/15d-14(a) of the Securities Exchange Act 
of 1934, adopted pursuant to Section 302 of the Sarbanes-Oxley Act of 2002         

 

X

  31.2  Certification Pursuant to Rule 13a-14(a) /15d-14(a) of the Securities Exchange 
Act of 1934, adopted pursuant to Section 302 of the Sarbanes-Oxley Act of 2002         

X

  32.1*  Certification Pursuant to 18 U.S.C. 1350 adopted pursuant to Section 906 of the 
Sarbanes-Oxley Act of 2002         

X

  32.2*  Certification Pursuant to 18 U.S.C. 1350 adopted pursuant to Section 906 of the 
Sarbanes-Oxley Act of 2002         

X

 

101.INS
  

Inline XBRL Instance Document- the instance document does not appear in the 
Interactive Data File because its XBRL tags are embedded within the Inline 
XBRL document.        

X

 

101.SCH
  

Inline XBRL Taxonomy Extension Schema         
 

X
 

104  Cover Page Interactive Data File, formatted in Inline XBRL        

 

X

* A certification furnished pursuant to Item 601(b)(32) of the Regulation S-K will not be deemed “filed” for purposes of Section 18 of the Securities 
Exchange Act of 1934, as amended (the “Exchange Act”), or otherwise subject to the liability of that section. Such certification will not be deemed 
to be incorporated by reference into any filing under the Securities Act of 1933, as amended, or the Exchange Act, except to the extent that the 
registrant specifically incorporates it by reference. 

PLEASE NOTE: It is inappropriate for investors to assume the accuracy of any covenants, representations or warranties that may be contained in 
agreements or other documents filed as exhibits to this Quarterly Report on Form 10-Q. In certain instances the disclosure schedules to such agreements or 
documents contain information that modifies, qualifies and creates exceptions to the representations, warranties and covenants. Moreover, some of the 
representations and warranties may not be complete or accurate as of a particular date because they are subject to a contractual standard of materiality that is 
different from those generally applicable to stockholders and/or were used for the purpose of allocating risk among the parties rather than establishing 
certain matters as facts. Accordingly, you should not rely on the representations and warranties as characterizations of the actual state of facts at the time 
they were made or otherwise.
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SIGNATURES 

Pursuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this Quarterly Report to be signed on its 
behalf by the undersigned thereunto duly authorized. 
 
 DIODES INCORPORATED  
 (Registrant)  
   
May 9, 2024 By: /s/ Keh-Shew Lu  
Date KEH-SHEW LU  
 Chairman and Chief Executive Officer  
 (Principal Executive Officer)  
   
   
   
May 9, 2024 By: /s/ Brett R. Whitmire   
Date BRETT R. WHITMIRE   
 Chief Financial Officer   
 (Principal Financial Officer)   
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Exhibit 10.1

HSBC

23 January 2024

To: The Borrower and the Lender

DIODES HONG KONG LIMITED -a AMENDMENT DEED DATED 30 DECEMBER 2023 (the
Ame  Deed") - Conditions Precedent to Effective Date

We refer to the Amendment Deed. Terms defined in the Amendment Deed have the same meaning when used herein.

Pursuant to Clause 2.2 (Conditions precedent to Effective Date) of the Amendment Deed, we are pleased to advise that we have 
received a copy of the items listed in Schedule 1 to the Amendment Deed in form and substance satisfactory to the Agent (acting 
on the instructions of the Lender). As such, the Effective Date is 23 January 2024.

If you have any query, please do not hesitate to contact Carmen Chien at (852) 2288 7831 or email:
carmen .k.m .ch ien@hsbc.com.hk.

The Hongkong and Shanghai Banking Corporation Limited Issuer Services
L24, HSBC Main Building, I Queen's Road Central, Hong Kong
Fax: (852) 3478 9198
Web:mnv.hsbccom.hk+

1
Yours faithfully,
For and on behalf of
The Hongkong and Shanghai Banking Corporation Limited as Agent

 

Carmen Chien
Transaction Management, Issuer Services

 



 

 

 

 

 
Amendment Deed  
 

 Dated ____30______________ December  2023 

The Hongkong and Shanghai Banking Corporation Limited (“Agent”) 
 
The Hongkong and Shanghai Banking Corporation Limited (the “Lender”) 
 
Diodes Hong Kong Limited (“Borrower”) 
 
Diodes Incorporated (“Parent”) 
 
 
 
 
 
 
 
 
 
 
 
 

King & Wood Mallesons 
Level 61 
Governor Phillip Tower 
1 Farrer Place 
Sydney  NSW  2000 
Australia 
T +61 2 9296 2000 
F +61 2 9296 3999 DX 113 Sydney 
www.kwm.com 
 
 

 ANM:ARD: 602-0090658   
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Amendment Deed 

Details 

Parties Lender, Borrower, the Parent and Agent 

Lender Name 
The Hongkong and Shanghai Banking Corporation Limited  

 Address Level 9, HSBC Main Building 
1 Queen's Road Central 
Hong Kong 

 Email rosannamak@hsbc.com.hk 

 Attention Rosanna Mak, Commercial Banking, International Subsidiary 
Banking 

Borrower Name Diodes Hong Kong Limited 

 
Company number 

1168572 

 Address Unit 1405-1406 
Dominion Centre 
43-59 Queen’s Road East 
Wanchai    
Hong Kong 

 Fax +852 22433998 

 Attention: Board of Directors 

Parent Name Diodes Incorporated 

 
Company number 

683514 
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 Address 4949 Hedgcoxe Road, Suite 200 
Plano, TX 75024 
United States of America 

 Fax +972 731 3510 

 Attention: Board of Directors 
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Agent  Name The Hongkong and Shanghai Banking 
Corporation Limited 

 Address 
Level 24, HSBC Main Building 
1 Queen's Road Central 
Hong Kong 

 Fax +852 3478 9198 
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 Date of deed  See Signing page 

 
King & Wood Mallesons

Amendment Deed 

General terms 

 

 1  Definitions  
 1.1  Facility Agreement defined terms 

Unless the context otherwise requires or the relevant term is defined in this document, terms defined in 
(or incorporate by reference to) the Facility Agreement have the same meaning in this deed. 

 1.2  Definitions 
In this deed: 

Agent means the person so described in the Details. 

Borrower means the person so described in the Details. 

Details means the section of this deed entitled “Details”. 

Drawn Commitment means the Lender’s participation in any outstanding Loans.  

Effective Date means the date on which the Agent (acting on the instructions of the Lender) notifies 
the other parties to this deed that each of the conditions precedent described in clause 2.2 (“Conditions 
precedent to Effective Date”) have been satisfied or otherwise waived. 

Facility Agreement means the Facility Agreement dated 22 January 2021 and originally between, 
amongst others, the Borrower, each Original Lender (as defined therein) and the Agent, as amended 
from time to time. 

June 2022 Amending Deed means the deed amending the Facility Agreement between the Agent, 
the Borrower and the Parent dated 2 June 2022. 

Lender means the person so described in the Details. 

Parent means the person so described in the Details. 

Amendment Deed
Amendment Deed

 

 

3
 Mallesons 

  
 

 



 

Parent Guarantee means the guarantee and indemnity and other obligations of the Parent as set out 
in clause 4 of the June 2022 Amending Deed. 

 1.3  This deed to prevail 
The parties agree that the provisions of this deed prevail to the extent of any inconsistency with any 
Finance Document.  

 1.4  General consent 
Each party consents to the execution of, and performance of obligations under, this deed by the other 
parties to it. 

 1.5  Agent’s capacity 
The Agent enters into this deed with the consent of each Lender in accordance with clause 
33.1(“Required consents”) of the Facility Agreement. 
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1.6  Finance Document 
The Borrower and the Agent agree this document is a Finance Document.  

1.7  Third party rights 
Clause 1.4 (“Third party rights”) of the Facility Agreement applies as if set out in full in this deed.  

 

2  Effect of this deed 
2.1  No effect until Effective Date 

(a) Subject to paragraph (b), this deed is of no force or effect until the Effective Date. 

(b) Clauses 1 (“Definitions”), 2 (“Effect of this deed”), 4 (“Confirmation and acknowledgments”) and 6 (“General”) take effect on 
execution of this deed by all parties. 

2.2  Conditions precedent to Effective Date 
(a) Following receipt by the Agent of every item listed in Schedule 1 in a form and substance satisfactory to the Agent (acting on 

the instructions of the Lender), the Agent will as soon as reasonably practicable issue a notice confirming the “Effective 
Date” to all parties to this deed. 

(b) Each party responsible for providing an item listed in Schedule 1 marked with an  *  in the column titled “Form” shall promptly 
deliver an original of that item to the Agent following the Effective Date. 

 

3  Amendments 
3.1  Amendments 

On and from the Effective Date the Facility Agreement is amended and restated as set out in Annexure A to this deed.  

3.2  Amendments not to affect validity, rights, obligations 
The amendments to the Facility Agreement in this clause do not affect the validity or enforceability of the Facility Agreement or any 
other Finance Document and nothing in this clause: 

(a) prejudices or adversely affects any right, power, authority, discretion or remedy arising under any Finance Document before the 
date of this deed; or 

(b) discharges, releases or otherwise affects any liability, Security, guarantee or obligation arising under any Finance Document 
before the date of this deed. 
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4  Confirmations and acknowledgments 
4.1  Confirmation of Commitments 

The parties acknowledge that, as a consequence of the amendments to the Facility Agreement, the Lender’s Commitment and 
Drawn Commitment on the Effective Date are as set out in Schedule 2. 

4.2  Confirmation and acknowledgments 
Each party: 

(a) consents to, and approves of, the amendment of the Facility Agreement by or in accordance with this deed;  

(b) confirms that, other than as provided for in clauses 3 (“Amendments”), no amendments have been made to any Finance 
Documents and the Finance Documents to which it is a party remain in full force and effect; and 

(c) confirms that it is bound by the Finance Documents to which it is a party as amended by or in accordance with this deed. 

4.3  Security continues 
The Borrower acknowledges that:  

(a) its obligations under the Transaction Security Documents remain valid, binding on it and enforceable against it, in accordance 
with their terms;  

(b) its obligations under or any liability arising under the Transaction Security Document are not discharged, affected or released 
by this deed; and 

(c) the “Secured Liabilities” includes any amount payable under the Facility Agreement as amended by this deed. 

4.4  Parent Guarantee 
The Parent acknowledges that:  

(a) its obligations under the Parent Guarantee remain valid, binding on it and enforceable against it, in accordance with their 
terms;  

(b) its obligations under or any liability arising under the Parent Guarantee are not discharged, affected or released by this deed; 
and  

(c) the obligations guaranteed under the Parent Guarantee include any amount payable under the Facility Agreement as amended 
by this deed. 

 

5 Refinancing Fee 
The Borrower agrees to pay a refinancing fee to the Agent (for the account of the Lender) in an aggregate amount equal to 0.15% of 
the Lender’s Commitment as 
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at the Effective Date, being the amount of US$135,000.00.  No refinancing fee is payable unless and until Effective Date occurs.  

 

6 General 
6.1  Inconsistent law 

To the extent permitted by law, this deed prevails to the extent it is inconsistent with any law. 

6.2  Rights and obligations are unaffected  
Rights given to a party under this deed and other party’s liabilities under it are not affected by anything which might otherwise affect 
them at law. 

6.3  Variation and waiver  
A provision of this deed, or right created under it, may not be waived or varied except in writing signed by the party or parties to be 
bound. 

6.4  References 
On and from the date of this deed, any reference in any Finance Document (other than this deed) to a Finance Document which is 
amended by this deed is a reference to that Finance Document as amended by or in accordance with this deed. 

6.5  Costs and expenses 
Clause 16 (“Costs and Expenses”) of the Facility Agreement applies as if set out in full in this deed and, for the avoidance of doubt, 
applies to the reasonable costs and expenses paid or incurred of the Agent and Security Agent in connection with the negotiation, 
preparation, printing, execution and entry into of this deed.  

6.6  Consideration 
Each party enters into this deed for good and valuable consideration, receipt of which is hereby acknowledged. 

6.7  Governing law  
This deed is governed by the law in force in the place specified in the Details. 

6.8  Enforcement 
(a) The courts of Hong Kong have exclusive jurisdiction to settle any dispute arising out of or in connection with this deed 

(including any dispute regarding the existence, validity or termination of this deed) (a "Dispute"). 

(b) The parties agree that the courts of Hong Kong are the most appropriate and convenient courts to settle Disputes and 
accordingly no party will argue to the contrary. 
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(c) Notwithstanding paragraphs (a) and (b) above, no Finance Party shall be prevented from taking proceedings relating to a 
Dispute in any other courts with jurisdiction.  To the extent allowed by law, the Finance 

Parties may take concurrent proceedings in any number of jurisdictions. 

6.9  Service of process 
Without prejudice to any other mode of service allowed under any relevant law, the Parent: 

(a) irrevocably appoints the Borrower as its agent for service of process in relation to any proceedings before the Hong Kong 
courts in connection with any Finance Document; and 

(b) agrees that failure by a process agent to notify the Parent of the process will not invalidate the proceedings concerned.  

The Parent and the Borrower each expressly agree and consent to the provisions of this clause 6.9. 

6.10  Further assurances 
Each party must do all things and execute all further documents necessary to give full effect to this deed. 

6.11  Attorneys 
Each of the attorneys (if any) executing this deed states that the attorney has no notice of the revocation of the power of attorney 
appointing that attorney. 

6.12  Counterparts  
This deed may consist of a number of copies, each signed by one or more parties to the deed.  If so, the signed copies are treated 
as comprising one document. 

6.13  Entire agreement 
This deed constitutes the entire agreement of the parties about its subject matter and supersedes all previous agreements, 
understandings and negotiations on that subject matter. 

 

EXECUTED as a deed
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Schedule 1 - Conditions Precedent 

Conditions to Effective Date 

Each item must be in form and substance satisfactory to the Agent (acting on the instructions of the Lender).  

 
 

 Item Form  Required for  
1 

This deed fully signed and, if necessary and required by the Agent, 
stamped (or satisfactory arrangements made for stamping) and with 
all documents required to register this deed (if applicable) 

Electronic scanned copy * Borrower 

2 

A copy of a resolution of the board of directors of the Borrower 
approving the terms of, and the transactions contemplated by, this 
deed and resolving that it executes, delivers and 
performs this deed and those transactions.  

Electronic scanned copy Borrower 

 

3 

A certificate from the Borrower (signed by a director) confirming that 
borrowing, or securing, as appropriate, the Total Commitments would 
not cause any borrowing or securing or similar limit binding on it to be 
exceeded.  

Electronic scanned copy * Borrower  

4 

A certificate of an authorised signatory of the Borrower certifying that 
each copy document relating to it specified in this Schedule 1 is 
correct, complete and in full force and effect as at a date no earlier 
than the date of this Agreement and that there has been no change 
to the constitutional documents of the Borrower since last delivered 
to the Agent. 

Electronic scanned copy *  Borrower 

 

5 

A legal opinion in relation to Hong Kong law from King & Wood 
Mallesons addressed to the Agent, the Security Agent and the Lender. 

Electronic scanned copy Not applicable 

 

 

.



 

6 A legal opinion in relation to the Parent Electronic Not applicable 

from Greenberg Traurig, LLP addressed scanned copy 
 

to the Agent, the Security Agent and the 
 Lender.   

7 
The Agent has received from the Borrower the accrued interest 
payable on the Facility as at the Effective Date. 

Factual Not applicable 

8 

A copy of any other Authorisation or other document, opinion or 
assurance which the Agent considers to be necessary or desirable (if it 
has notified the Borrower accordingly) in connection with the entry into 
and performance of the transactions contemplated by this deed.  

Electronic scanned copy Borrower 

9 

Evidence that the fees, costs and expenses then due from the 
Borrower pursuant to clause 5 (“Refinancing fee”) and clause 6.5 
(Costs and expenses) have been paid. 

Factual Borrower 

  
 
 



 

Schedule 2 – Commitments 

 
Continuing Lender Commitment (US$) Drawn 

Commitment 
(US$) 

Unutilised 
Commitment 
(US$) 

The Hongkong and 
Shanghai Banking 
Corporation Limited 

90,000,000 Nil 90,000,000 

Totals 90,000,000 Nil 90,000,000 
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THIS AGREEMENT is dated 22 January 2021 as amended on or about 26 March 2021,31 December 2021, 2 June 2022, 30 
December 2022 and on the Amendment Deed Effective Date and made between: 

(1) DIODES HONG KONG LIMITED, a company incorporated in Hong Kong with company number 1168572 whose 
registered office is at Unit 1405-1406, Dominion Centre, 43-59 Queen’s Road East, Wanchai, Hong Kong (the 
"Borrower"); 

(2) THE HONGKONG AND SHANGHAI BANKING CORPORATION LIMITED 
(the "Arranger"); 

(3) THE FINANCIAL INSTITUTIONS listed in Schedule 1 (The Lenders as at the Amendment Deed Effective Date) as 
lenders at the date of this Agreement (each an "Original Lender");  

(4) THE HONGKONG AND SHANGHAI BANKING CORPORATION LIMITED 
as agent of the Finance Parties (other than itself) (the "Agent"); and 

(5) THE HONGKONG AND SHANGHAI BANKING CORPORATION LIMITED as security trustee for the Secured 
Parties (the "Security Agent").  

 

IT IS AGREED as follows: 

SECTION 1 INTERPRETATION 

1.  DEFINITIONS AND INTERPRETATION 

1.1  Definitions 

In this Agreement: 

"Account" means an account for the supply of goods and/or services under a Contract of Sale including all rights to 
payment of any amount owing, whether present, future or contingent, by an Account Debtor for such supply and all 
related indemnity amounts, interest and charges (if any) relating to that account. 

"Account Bank" means The Hongkong and Shanghai Banking Corporation Limited or any other bank approved by the 
Agent with whom a Security Account is maintained. 

"Account Debtor" means any person obligated on an Account. 

"Account Records" means any document evidencing a Contract of Sale, including (without limitation) any quotation, 
purchase order, invoice, sales acknowledgment, delivery note, completion certificate, books, accounts, computer and 
other records, evidence of remittances, any correspondence and any other documents relating to an Account that the 
Agent may designate an Account Record. 
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"Administrative Party" means each of the Agent, the Arranger and the Security Agent. "Affiliate" means, in relation to 
any person, a Subsidiary of that person or a Holding Company of that person or any other Subsidiary of that Holding 
Company. 

"Agent's Spot Rate of Exchange" means:  

(a) the Agent's spot rate of exchange; or 

(b) (if the Agent does not have an available spot rate of exchange) any publicly available spot rate of exchange selected 
by the Agent (acting reasonably), 

for the purchase of the relevant currency with US Dollars in the London foreign exchange market at or about 11 a.m. 
London time on a particular day. 

“Amendment Deed” means the document so entitled dated on or about ___ 30 December 2023 between the Agent, The 
Hongkong and Shanghai Banking Corporation Limited, the Parent and the Borrower.   

“Amendment Deed Effective Date” has the meaning given to the “Effective Date” in the Amendment Deed. 

"Approved Valuer" means any person approved as such by the Agent (acting on the instructions of the Majority 
Lenders) as notified by the Agent in writing to the Borrower from time to time. 

"Assigned Accounts" means each and every Account and associated asset, right, interest and property of the Borrower 
which is (or is expressed to be) the subject of any assignment under the Debenture. 

"APLMA" means the Asia Pacific Loan Market Association Limited. 

"Article 55 BRRD" means Article 55 of Directive 2014/59/EU establishing a framework for the recovery and resolution 
of credit institutions and investment firms. 

"Assignment Agreement" means an agreement substantially in the form set out in Schedule 5 (Form of Assignment 
Agreement) or any other form agreed between the relevant assignor, assignee and the Agent. 

"Authorisation" means: 

(a) an authorisation, consent, approval, resolution, licence, exemption, filing, notarisation, lodgement or registration; 
or 

(b) in relation to anything which will be fully or partly prohibited or restricted by law if a Governmental Agency  
intervenes or acts in any way within a specified period after lodgement, filing, registration or notification, the 
expiry of that period without intervention or action. 

"Availability Period" means the period from and including the date of this Agreement to and including the date falling 
one month prior to the Final Repayment Date. 

- 2 - 
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"Available Commitment" means a Lender's Commitment under the Facility minus: (a)  the amount of its participation 
in any outstanding Loans; and 

(b) in relation to any proposed Utilisation, the amount of its participation in any Loans that are due to be made on or 
before the proposed Utilisation Date, 

other than that Lender's participation in any Loans that are due to be repaid or prepaid on or before the proposed 
Utilisation Date. 

"Available Facility" means, at any time, the lesser of: 

(a)  the aggregate of each Lender's Available Commitment; and (b)  the Borrowing Base. 
"Bail-In Action" means the exercise of any Write-down and Conversion Powers. 

"Bail-In Legislation" means: 

(a) in relation to an EEA Member Country which has implemented, or which at any time implements, Article 55  
BRRD, the relevant implementing law or regulation as described in the EU Bail-In Legislation Schedule from 
time to time; and 

(b) in relation to the United Kingdom, the UK Bail-In Legislation. 

"Basel III" means: 

(a) the agreements on capital requirements, a leverage ratio and liquidity standards contained in “Basel III: A global 
regulatory framework for more resilient banks and banking systems”, “Basel III: International framework for 
liquidity risk measurement, standards and monitoring” and “Guidance for national authorities operating the 
countercyclical capital buffer” published by the Basel Committee on Banking Supervision in December 2010, 
each as amended, supplemented or restated; 

(b) the rules for global systemically important banks contained in “Global systemically important banks: assessment 
methodology and the additional loss absorbency requirement – Rules text” published by the Basel Committee 
on Banking Supervision in November 2011, as amended, supplemented or restated; and 

(c) any regulation published by the Bank for International Settlements, the Basel Committee on Banking Supervision 
and any other Governmental Agency relating to “Basel III”. 

"Borrowing Base" means, at any time, an amount equal to the Eligible Accounts Availability. 

"Break Costs" means the amount (if any) by which: 
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(a) the interest which a Lender should have received for the period from the date of receipt of all or any part of its
participation in a Loan or Unpaid Sum to the last 

day of the current Interest Period in respect of that Loan or Unpaid Sum, had the principal amount or Unpaid 
Sum received been paid on the last day of that Interest Period; exceeds: 

(b) the amount which that Lender would be able to obtain by placing an amount equal to the principal amount or Unpaid 
Sum received by it on deposit with a leading bank for a period starting on the Business Day following receipt or 
recovery and ending on the last day of the current Interest Period. 

"Business Day" means a day (other than a Saturday or Sunday) on which banks are open for general business in New 
York and Hong Kong and (in relation to the fixing of an interest period) which is a US Government Securities Business 
Day. 

"CFR" means Cost and Freight (as defined under the Incoterms). 

"Code" means the US Internal Revenue Code of 1986.  

"Commitment" means: 

(a) in relation to a Lender that is a Party to this Agreement on the Amendment Deed Effective Date, the amount set 
opposite its name under the heading "Commitment" in Schedule 1 (The Lenders as at the Amendment Deed 
Effective Date) and the amount of any other Commitment transferred to it under this Agreement; and 

(b) in relation to any other Lender, the amount of any Commitment transferred to it under this Agreement, to the extent 
not cancelled, reduced or transferred by it under this Agreement. 

"Confidential Information" means all information relating to the Borrower, the Parent, the Finance Documents or the 
Facility of which a Finance Party becomes aware in its capacity as, or for the purpose of becoming, a Finance Party or 
which is received by a Finance Party in relation to, or for the purpose of becoming a Finance Party under, the Finance 
Documents or the Facility from either: 

(a) the Borrower, the Parent, or any of their advisers; or 

(b) another Finance Party, if the information was obtained by that Finance Party directly or indirectly from the  
Borrower, the Parent any of their advisers, 

in whatever form, and includes information given orally and any document, electronic file or any other way of 
representing or recording information which contains or is derived or copied from such information but excludes:  

 (i)  information that: 
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(A) is or becomes public information other than as a direct or indirect result of any breach by that  
Finance Party of Clause 34 (Confidential Information); 

(B) is identified in writing at the time of delivery as non-confidential by the Borrower, the Parent or 
any of their advisers; or 

(C) is known by that Finance Party before the date the information is disclosed to it in accordance  
with paragraph (a) or (b) above above or is lawfully obtained by that Finance Party after that 
date, from a source which is, as far as that Finance Party is aware, unconnected with the 
Borrower or the Parent and which, in either case, as far as that Finance Party is aware, has not 
been obtained in breach of, and is not otherwise subject to, any obligation of confidentiality; 
and (ii) any Funding Rate. 

"Confidentiality Undertaking" means a confidentiality undertaking substantially in a recommended form of the 
APLMA or in any other form agreed between the Borrower and the Agent. 

"Consolidated Leverage Ratio" has the meaning given to that term in the Parent Credit Agreement, in the form of that 
agreement as at the date of this Agreement, and as reported in the applicable Parent Credit Agreement Compliance 
Certificate. 

"Contract of Sale" means a contract for the supply of goods and/or the provision of services by the Borrower. 

"Debenture" means the document entitled "Hong Kong Debenture" between the Borrower and the Security Agent dated 
on or about the date of this Agreement. 

"Default" means an Event of Default or any event or circumstance specified in Clause 21 (Events of Default) which 
would (with the expiry of a grace period, the giving of notice, the making of any determination under the Finance 
Documents or any combination of any of the foregoing) be an Event of Default. 

"Delegate" means any delegate, agent, attorney or co-trustee appointed by the Security Agent. 

"DHK Multi-Currency Account" means the following bank account of the Borrower: 

Account Name: Diodes Hong Kong Limited 

 Bank Name:  The Hongkong and Shanghai Banking Corporation Limited 

 Account Number:  741-176523-838 (Multi-Currency Account) 

 Swift Code:    HSBCHKHHHKH 

Bank Address:   1 Queen’s Road, Central, Hong Kong "Disruption Event" means either or both of: 
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(a) a material disruption to those payment or communications systems or to those financial markets which are, in each 
case, required to operate in order for payments to be made in connection with the Facility (or otherwise in order 
for the transactions contemplated by the Finance Documents to be carried out) which disruption is not caused 
by, and is beyond the control of, any of the Parties; and 

(b) the occurrence of any other event which results in a disruption (of a technical or systems-related nature) to the  
treasury or payments operations of a Party preventing that, or any other Party: 

(i) from performing its payment obligations under the Finance Documents; 
or 

(ii) from communicating with other Parties in accordance with the terms of the Finance Documents, 

and which (in either such case) is not caused by, and is beyond the control of, the Party whose operations are disrupted. 

"EEA Member Country" means any member state of the European Union, Iceland, Liechtenstein and Norway. 

"Eligible Accounts" means, at any time, the Assigned Accounts which the Agent determines in its Permitted Discretion 
are eligible as the basis for the extension of the Facility.  Without limiting the Agent’s Permitted Discretion provided in 
this Agreement, Eligible Accounts shall not include any Account: 

(a) which is not subject to a first priority perfected security interest in favour of the Security Agent; 

(b) which is subject to any Security other than created under the Finance Documents; 

(c) which is not a legally binding, valid and enforceable obligation of an Account Debtor; 

(d) which is payable more than 120 days after the relevant invoice date; 

(e) which is unpaid for more than 60 days from the due date under the relevant invoice; 

(f) with respect to which any covenant, representation or warranty contained in a Finance Document has been  
breached or is not true in any material respect; 

(g) which (i) does not arise from the sale of goods or performance of services in the ordinary course of business, (ii) is 
not evidenced by an invoice or other documentation satisfactory to the Agent (utilising its Permitted Discretion) 
which has been sent to the Account Debtor, (iii) is contingent upon the Borrower’s completion of any further 
performance, (iv) represents a sale on a bill-and-hold, guaranteed sale, sale-and-return, sale on approval, 
consignment, 
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stock bailment, pay when paid or sold, cash-on-delivery or any other repurchase or return basis or (v) relates to 
payments of interest; 

(h) (i) for which the goods giving rise to such Account have not been shipped to the Account Debtor or for which the 
services giving rise to such Account have not been performed by the Borrower or if such Account was invoiced 
more than once or (ii) for which the goods giving rise to such Account have been shipped to the Account 
Debtor by a shipment type other than CFR and such goods have not yet been received by the Account Debtor; 

(i) with respect to which any check or other instrument of payment has been returned uncollected for any reason; 

(j) which is owed by an Account Debtor in respect of which any of the events in Clauses 21.6 (Insolvency) to 21.8 
(Creditors’ process) has occurred; 

(k) which is owed by any Account Debtor which has sold all or substantially all of 
its assets; 

(l) which is owed in any currency other than USD, Hong Kong Dollars or any other currency agreed between the  
Borrower and the Agent; 

(m) which is owed by any Affiliate of the Borrower or any employee, officer, director, agent or stockholder of the
Borrower or any of its Affiliates; 

(n) which is owed by an Account Debtor or any Affiliate of such Account Debtor to which the Borrower is indebted, 
but only to the extent of such indebtedness, or is subject to any security, deposit, progress payment, retainage or 
other similar advance made by or for the benefit of an Account Debtor, in each case to the extent thereof; 

(o) which is subject to any rescission, counterclaim, deduction, defence (including the defence of usury), set-off or  
dispute other than statutory bankruptcy and insolvency defences, but only to the extent of any such 
counterclaim, deduction, defence, set-off or dispute; 

(p) which is evidenced by any promissory note, chattel paper or instrument (other than banker’s acceptances or trade 
acceptances); 

(q) which is owed by an Account Debtor which is a Restricted Party;  

(r) with respect to which the Borrower has made any agreement with the Account Debtor for any reduction thereof, 
other than discounts and adjustments given in the ordinary course of business, or any Account which was 
partially paid and the Borrower created a new receivable for the unpaid portion of such Account; 

(s) which does not comply in all material respects with the requirements of all applicable laws and regulations; 

(t) which is for goods that have been sold under a purchase order or pursuant to the terms of a contract or other  
agreement or understanding (written or oral) that 
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indicates or purports that any person other than the Borrower has or has had an ownership interest in such 
goods, or which indicates any party other than the Borrower as payee or remittance party; 

(u) which was created on cash on delivery terms; 

(v) which the Agent determines in its Permitted Discretion may not be paid by reason of the Account Debtor’s inability 
to pay; or 

(w) which is owing by an Account Debtor and its Affiliates to the extent the aggregate amount of the Accounts owing 
from such Account Debtor and its Affiliates to the Borrower exceeds 20% of the aggregate amount owed on all 
Accounts. 

In determining the amount of an Eligible Account, any amount in a currency other than USD is to be taken into account 
at its USD equivalent calculated using the Agent’s Spot Rate of Exchange, and the face amount of an Account may, in 
the Agent’s Permitted Discretion, be reduced by, without duplication, to the extent not reflected in such face amount, (i) 
the amount of all accrued and actual discounts, claims, credits or credits pending, promotional program allowances, 
price adjustments, finance charges or other allowances (including any amount that the Borrower may be obligated to 
rebate to an Account Debtor pursuant to the terms of any agreement or understanding (written or oral)), (ii) the 
aggregate amount of all cash received in respect of such Account but not yet applied by the Borrower to reduce the 
amount of such Account and (iii) the amount of any withholding tax or similar deductions in connection with the 
payment of such Account.  Standards of eligibility may be made more restrictive from time to time by the Agent in its 
Permitted Discretion, with any such changes to be effective four days after delivery of notice thereof to the Borrower 
and the Agent; provided that if failure to implement any such change within a shorter time period would, in the good 
faith judgment of the Agent, reasonably be expected to result in a Material Adverse Effect, such change may be 
implemented within a shorter time as determined by the Agent in its Permitted Discretion. 

"Eligible Accounts Availability" means, at any time, the lower of: 

(a) the amount equal to 85 per cent of the principal outstanding at that time of the Eligible Accounts; and 

(b) the amount equal to 75 per cent of the principal outstanding at that time of all Accounts of the Borrower, 

in each case, as determined by reference to the latest Monthly Report delivered by the Borrower and approved by the 
Agent. 

"Environmental Claim" means any claim, proceeding or investigation by any person in respect of any Environmental 
Law. 

"Environmental Law" means any applicable law in any jurisdiction in which the Borrower conducts business which 
relates to the pollution or protection of the 
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environment or harm to or the protection of human health or the health of animals or plants. 

"Environmental Permits" means any Authorisation and the filing of any notification, report or assessment required 
under any Environmental Law for the operation of the business of the Borrower conducted on or from the properties 
owned or used by the Borrower. 

"EU Bail-In Legislation Schedule" means the document described as such and published by the Loan Market 
Association (or any successor person) from time to time. 

"Event of Default" means any event or circumstance specified as such in Clause 21 (Events of Default). 

"Facility" means the revolving loan facility made available under this Agreement as described in Clause 2 (The 
Facility). 

"Facility Office" means the office or offices notified by a Lender to the Agent in writing on or before the date it 
becomes a Lender (or, following that date, by not less than five Business Days' written notice) as the office or offices 
through which it will perform its obligations under this Agreement. 

"FATCA" means:  

(a) sections 1471 to 1474 of the Code or any associated regulations;  

(b) any treaty, law or regulation of any other jurisdiction, or relating to an intergovernmental agreement between the 
US and any other jurisdiction, which (in either case) facilitates the implementation of any law or regulation 
referred to in paragraph (a) above; or 

(c) any agreement pursuant to the implementation of any treaty, law or regulation referred to in paragraph (a) or (b)
above with the US Internal Revenue Service, the US government or any governmental or taxation authority in 
any other jurisdiction.  

"FATCA Application Date" means:  

(a) in relation to a "withholdable payment" described in section 1473(1)(A)(i) of the Code (which relates to payments 
of interest and certain other payments from sources within the US), 1 July 2014; or 

(b) in relation to a "passthru payment" described in section 1471(d)(7) of the Code not falling within paragraph (a)  
above, the first date from which such payment may become subject to a deduction or withholding required by
FATCA. 

"FATCA Deduction" means a deduction or withholding from a payment under a Finance Document required by 
FATCA.  

"FATCA Exempt Party" means a Party that is entitled to receive payments free from any FATCA Deduction. 
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"FATCA FFI" means a foreign financial institution as defined in section 1471(d)(4) of the Code. 

"Fee Letter" means any letter or letters referring to this Agreement or the Facility between one or more Administrative 
Parties and the Borrower setting out any of the fees referred to in Clause 11 (Fees). 

"Final Repayment Date" means 22 January 2027. 

"Finance Document" means this Agreement, any Fee Letter, any Transaction Security Document, any Utilisation 
Request and any other document designated as such by the Agent and the Borrower. 

"Finance Party" means an Administrative Party or a Lender. 

"Financial Indebtedness" means any indebtedness for or in respect of: 

(a) moneys borrowed; 

(b) any amount raised by acceptance under any acceptance credit facility; 

(c) any bond, note, debenture, loan stock or other similar instrument; 

(d) any redeemable preference share; 

(e) any agreement treated as a finance or capital lease in accordance with GAAP; 

(f) receivables sold or discounted (other than any receivables to the extent they are sold on a non-recourse basis); 

(g) the acquisition cost of any asset or service to the extent payable before or after its acquisition or possession by the 
party liable where the advance or deferred payment: 

(i) is arranged primarily as a method of raising finance or of financing the acquisition of that asset or service 
or the construction of that asset or service; or 

(ii) involves a period of more than six months before or after the date of acquisition or supply; 

(h) any derivative transaction protecting against or benefiting from fluctuations in any rate or price (and, except for  
non-payment of an amount, the then mark-tomarket value of the derivative transaction will be used to calculate 
its amount); 

(i) any other transaction (including any forward sale or purchase agreement) which has the commercial effect of a  
borrowing (including without limitation any deferred consideration in connection with any acquisition); 

(j) any counter-indemnity obligation in respect of a guarantee, indemnity, bond, standby or documentary letter of  
credit or any other instrument issued by a bank or financial institution; and 
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(k) the amount of any liability in respect of any guarantee or indemnity for any of the items referred to in paragraphs 
(a) to (j) above. 

"FCPA" means the United States Foreign Corrupt Practices Act of 1977. 

"Funding Rate" means any individual rate notified by a Lender to the Agent pursuant to paragraph (a)(ii) of Clause 
10.3 (Cost of funds).  

"GAAP" means generally accepted accounting principles in Hong Kong. 

"Governmental Agency" means any government or any governmental agency, semigovernmental or judicial entity or 
authority (including any stock exchange or any selfregulatory organisation established under statute). 

"Historic Term SOFR" means, in relation to any Loan, the most recent Term SOFR for a period equal in length to the 
Interest Period of that Loan and which is as of a US Government Securities Business Day which is no more than three 
US Government Securities Business Days before the Quotation Day. 

"HMT" means Her Majesty’s Treasury. 

"Holding Company" means, in relation to a person, any other person in respect of which it is a Subsidiary. 

"HSBC Group" means HSBC Holdings plc together with its subsidiary undertakings and associated companies from 
time to time. 

"Indirect Tax" means any goods and services tax, consumption tax, value added tax or any tax of a similar nature. 

"Insolvent" in relation to a person, means the occurrence any of the events or proceedings set out in Clauses 21.6 
(Insolvency), 21.7 (Insolvency proceedings) or 21.8 (Creditors’ process), or any analogous event or proceedings in any 
jurisdiction, in respect of that person. 

"Interest Period" means, in relation to a Loan, each period determined in accordance with Clause 9 (Interest Periods) 
and, in relation to an Unpaid Sum, each period determined in accordance with Clause 8.3 (Default interest). 

"Interpolated Historic Term SOFR" means, in relation to any Loan, the rate (rounded to the same number of decimal 
places as the Term SOFR) which results from interpolating on a linear basis between: 

(a) either: 

(i) the most recent Term SOFR (as of a day which is not more than three US Government Securities Business 
Days before the Quotation Day) for the longest period (for which Term SOFR is available) which is 
less than the Interest Period of that Loan; or 
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(ii) if no such Term SOFR is available for a period which is less than the Interest Period of that Loan, the most 
recent Overnight SOFR for a day which is not more than three, and not less than two, US Government 

Securities Business Days before the Quotation Day; and 
(b) the most recent Term SOFR (as of a day which is not more than three US Government Securities Business Days 

before the Quotation Day) for the shortest period (for which Term SOFR is available) which exceeds the 
Interest Period of that Loan. 

"Interpolated Term SOFR" means, in relation to any Loan, the rate (rounded to the same number of decimal places as 
Term SOFR) which results from interpolating on a linear basis between: 

(a) either: 

(i) Term SOFR (as of the Specified Time) for the longest period (for which Term SOFR is available) which is 
less than the Interest Period of that Loan; or 

(ii) if no such Term SOFR is available for a period which is less than the Interest Period of that Loan,  
Overnight SOFR for the day that is two US Government Securities Business Days before the Quotation 
Day; and 

(b) Term SOFR (as the Specified Time) for the shortest period (for which Term SOFR is available) which exceeds the 
Interest Period of that Loan.  

"Legal Reservations" means: 

(a) the principle that equitable remedies may be granted or refused at the discretion of a court and the limitation of  
enforcement by laws relating to insolvency, reorganisation and other laws generally affecting the rights of 
creditors; 

(b) the time barring of claims under the Limitation Ordinance (Cap. 347) of the Laws of Hong Kong, the possibility 
that an undertaking to assume liability for or indemnify a person against non-payment of stamp duty may be 
void and defences of set-off or counterclaim;  

(c) the limitation of the enforcement of the terms of leases of real property by laws of general application to those  
leases; 

(d) similar principles, rights and remedies under the laws of any Relevant Jurisdiction; and 

(e) any other matters which are set out as qualifications or reservations as to matters of law of general application in 
any legal opinions supplied to the Agent as a condition precedent under this Agreement on or before the first 
Utilisation Date. 

"Lender" means: 

(a) an Original Lender; and 
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(b) any bank, financial institution, trust, fund or other entity which has become a Party in accordance with Clause 22 
(Changes to the Lenders), 

which in each case has not ceased to be a Party as such in accordance with the terms of this Agreement. 

"Letter of Comfort" means the letter of comfort dated on or about the date of this Agreement between the Parent and 
the Security Agent. 

"Loan" means a loan made or to be made under the Facility or the principal amount outstanding for the time being of 
that loan. 

"Majority Lenders" means a Lender or Lenders whose Commitments aggregate more than 662/3 per cent. of the Total 
Commitments (or, if the Total Commitments have been reduced to zero, aggregated more than 662/3 per cent. of the 
Total Commitments immediately prior to the reduction). 

"Margin" means the percentage per annum set out below in the column opposite the Consolidated Leverage Ratio 
reported in the most recent Parent Credit Agreement Compliance Certificate delivered to the Agent: 

Consolidated Leverage Ratio Margin 

Less than 0.75:1  0.775% 

Greater than or equal to 0.75:1 but less than 1.00:1 0.850% 

Greater than or equal to 1.00:1 but less than 1.50:1 1.105% 

Greater than or equal to 1.50:1 but less than 2.00:1 1.250% 

Greater than or equal to 2.00:1 but less than 2.50:1 1.500% 

Greater than or equal to 2.50:1 1.750% 

 
however, if: 

(a) following receipt by the Agent of a Parent Credit Agreement Compliance Certificate for any period that Parent  
Credit Agreement Compliance Certificate does not contain the necessary or appropriate figures to permit the 
calculation of the Consolidated Leverage Ratio;  

(b) a Parent Credit Agreement Compliance Certificate is not provided to the Agent when due; or 

(c) an Event of Default is continuing, 
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the Margin for the relevant Interest Period shall be the highest percentage per annum set out above. 

"Material Adverse Effect" means a material adverse effect on: 

(a) the business, operations, property, condition (financial or otherwise) or prospects of the Borrower; 

(b) the ability of the Borrower to perform its obligations under the Finance Documents; or  

(c) the validity or enforceability of, or the effectiveness or ranking of any Security over material assets granted or  
purported to be granted pursuant to, any of the Finance Documents or the rights or remedies of any Finance 
Party under any of the Finance Documents. 

"Month" means a period starting on one day in a calendar month and ending on the numerically corresponding day in 
the next calendar month, except that: 

(a) (subject to paragraph (c) below) if the numerically corresponding day is not a Business Day, that period shall end 
on the next Business Day in that calendar month in which that period is to end if there is one, or if there is not, 
on the immediately preceding Business Day; 

(b) if there is no numerically corresponding day in the calendar month in which that period is to end, that period shall 
end on the last Business Day in that calendar month; and 

(c) if an Interest Period begins on the last Business Day of a calendar month, that Interest Period shall end on the last 
Business Day in the calendar month in which that Interest Period is to end. 

The above rules will only apply to the last Month of any period. 

"Monthly Report" means a report substantially in a form which is acceptable to the Agent (acting on the instructions of 
the Majority Lenders), signed and certified as accurate by an authorised signatory of the Borrower, to be supplied by the 
Borrower in accordance with Clause 18.4 (Monthly Report). 

"New Lender" has the meaning given to that term in Clause 22 (Changes to the Lenders). 

"OFAC" means the Office of Foreign Assets Control of the US Department of Treasury. 

"Original Financial Statements" means the audited consolidated financial statements of the Borrower for the financial 
year ended 31 December 2020.  

"Overnight SOFR" means the secured overnight financing rate (SOFR) administered by the Federal Reserve Bank of 
New York (or any other person which takes over the 
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administration of that rate) published by the Federal Reserve Bank of New York (or any other person which takes over 
the publication of that rate). 

"Parent" means Diodes Incorporated. 

"Parent Credit Agreement" means the second amended and restated credit agreement dated 29 May 2020 as amended, 
modified, amended and restated, and supplemented from time to time, between, among others, the Parent (as Domestic 
Borrower) and HSBC Bank USA, N.A. (as a Lender). 

"Parent Credit Agreement Compliance Certificate" means each “Compliance Certificate” required to be provided by 
the Parent pursuant to paragraph (a) of section 6.02 (Certificates; Other Information) of the Parent Credit Agreement, in 
the form of that agreement as at the date of this Agreement. 

"Party" means a party to this Agreement. 

"Perfection Requirements" means the making or the procuring of filings, stampings, registrations, notarisations, 
endorsements, translations and/or notifications of any Finance Document (and/or any Security created under it) 
necessary for the validity, enforceability (as against the Borrower or any relevant third party) and/or perfection of that 
Finance Document. 

"Permitted Discretion" means a determination made by the Agent (acting on the instructions of the Majority Lenders, 
acting in good faith and in the exercise of reasonable (from the perspective of a secured asset-based lender) business 
judgment). 

"Quotation Day" means: 

(a) in relation to any period for which an interest rate is to be determined two US Government Securities Business  
Days before the first day of that period; or 

(b) in relation to any Interest Period the duration of which is selected by the Agent pursuant to Clause 8.3 (Default 
interest), such date as may be determined by the Agent (acting reasonably). 

"Receiver" means a receiver or receiver and manager or administrative receiver of the whole or any part of the Security 
Assets.  

"Reference Rate" means, in relation to any Loan: 

(a) Term SOFR as of the Specified Time and for a period equal in length to the Interest Period of that Loan; or 

(b) as otherwise determined pursuant to Clause 10.1 (Unavailability of Term SOFR),  

and if, in either case, that rate is less than zero, the Reference Rate shall be deemed to be zero. 
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"Related Fund", in relation to a fund (the "first fund"), means a fund which is managed or advised by the same 
investment manager or investment adviser as the first fund or, if it is managed by a different investment manager or 
investment adviser, a fund whose investment manager or investment adviser is an Affiliate of the investment manager or 
investment adviser of the first fund. 

"Relevant Jurisdiction" means, in relation to the Borrower: 

(a) its jurisdiction of incorporation; 

(b) any jurisdiction where any asset subject to or intended to be subject to the 
Transaction Security to be created by it is situated; 

(c) any jurisdiction where it conducts its business; and 

(d) any jurisdiction whose laws govern the perfection of any of the Transaction Security Documents entered into by it. 

"Relevant Market" means the market for overnight cash borrowing collateralised by US Government securities. 

"Repeating Representations" means at any time the representations and warranties which are then made or deemed to 
be repeated under Clause 17.28 (Repetition) or any other Finance Document. 

"Representative" means any delegate, agent, manager, administrator, nominee, attorney, trustee or custodian. 

"Resolution Authority" means any body which has authority to exercise any Writedown and Conversion Powers. 

"Restricted Party" means a person that is: 

(a) listed on, or owned or controlled by a person listed on, or acting on behalf of a person listed on, any Sanctions List;  

(b) located in, incorporated under the laws of, or owned or (directly or indirectly) controlled by, or acting on behalf of, 
a person located in or organised under the laws of a country or territory that is the target of country-wide or 
territory-wide Sanctions; or 

(c) otherwise a target of Sanctions (" target of Sanctions" signifying a person with whom a US person or other 
national of a Sanctions Authority would be prohibited or restricted by law from engaging in trade, business or 
other activities). 

"Rollover Loan" means one or more Loans: 

(a) made or to be made on the same day that a maturing Loan is due to be repaid;  
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(b) the aggregate amount of which is equal to or less than the amount of the maturing Loan; 

(c) in the same currency as the maturing Loan; and 

(d) made or to be made to the Borrower for the purpose of refinancing that maturing Loan. 

"Sanctions" means the economic sanctions laws, regulations, embargoes or restrictive measures administered, enacted 
or enforced by: 

(a) the United States government; 

(b) the United Nations; 

(c) the European Union; 

(d) the United Kingdom; and 

(e) the respective governmental institutions and agencies of any of the foregoing, including, without limitation, the  
Sanctions Authorities. 

"Sanctions List" means the "Specially Designated Nationals and Blocked Persons" list maintained by OFAC, the 
Consolidated List of Financial Sanctions Targets and the Investment Ban List maintained by HMT, or any similar list 
maintained by, or public announcement of Sanctions designation made by, any of the Sanctions Authorities.  

"Sanctions Authorities" means OFAC, the United States Department of State and HMT. 

"Secured Liabilities" means all present and future obligations and liabilities (whether actual or contingent and whether 
owed jointly or severally or in any other capacity whatsoever) of the Borrower to any Secured Party under each Finance 
Document. 

"Secured Party" means a Finance Party, a Receiver or any Delegate. 

"Security" means a mortgage, charge, pledge, lien or other security interest securing any obligation of any person or any 
other agreement or arrangement having a similar effect. 

"Security Account" means the USD account established by the Account Bank, in the name of the Account Bank, for 
receipt of the proceeds of the Accounts, the details of which are advised to the Borrower and the Agent by the Account 
Bank from time to time.  

"Security Account Opening Date" means the date falling three Months after the date of this Agreement. 

"Security Agent's Spot Rate of Exchange" means:  

(a) the Security Agent's spot rate of exchange; or 
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(b) (if the Security Agent does not have an available spot rate of exchange) any publicly available spot rate of  
exchange selected by the Security Agent (acting reasonably), for the purchase of the relevant currency with US Dollars. 

"Security Asset" means all of the assets which from time to time are, or are expressed to be, the subject of the 
Transaction Security.  

"Security Property" means  

(a) the Transaction Security expressed to be granted in favour of the Security Agent as trustee for the Secured Parties 
and all proceeds of that Transaction Security; 

(b) all obligations expressed to be undertaken by the Borrower to pay amounts in respect of the Secured Liabilities to 
the Security Agent as trustee for the Secured Parties and secured by the Transaction Security, together with all 
representations and warranties expressed to be given by the Borrower in favour of the Security Agent as trustee 
for the Secured Parties; and 

(c) any other amounts or property, whether rights, entitlements, choses in action or otherwise, actual or contingent,  
which the Security Agent is required by the terms of the Finance Documents to hold as trustee on trust for the 
Secured Parties. 

"Specified Time" means the Quotation Day prior to 5:00 p.m. New York Time.  

"Subsidiary" means, in relation to any company or corporation, a company or corporation: 

(a) which is controlled, directly or indirectly, by the first mentioned company or corporation; 

(b) more than half the issued equity share capital of which is beneficially owned, directly or indirectly, by the first  
mentioned company or corporation; or 

(c) which is a Subsidiary of another Subsidiary of the first mentioned company or corporation, 

and, for this purpose, a company or corporation shall be treated as being controlled by another if that other company or 
corporation is able to direct its affairs and/or to control the composition of its board of directors or equivalent body. 

"Tax" means any tax, levy, impost, duty or other charge or withholding of a similar nature (including any penalty or 
interest payable in connection with any failure to pay or any delay in paying any of the same). 

"Tax Deduction" has the meaning given to such term in Clause 12.1 (Tax definitions). 

"Term SOFR" means the term SOFR reference rate administered by CME Group Benchmark Administration Limited 
(or any other person which takes over the administration of that rate) for the relevant period published by CME Group 
Benchmark 
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Administration Limited (or any other person which takes over the publication of that rate). 

"Third Parties Legislation" means the Contracts (Rights of Third Parties) Ordinance (Cap. 623).  

"Total Commitments" means at any time the aggregate of the Commitments (being US$90,000,000 at the date of this 
Agreement). 

"Transaction Security" means the Security created or evidenced or expressed to be created or evidenced under the 
Transaction Security Documents. 

"Transaction Security Document" means: 

(a) the document listed as being a Transaction Security Document in paragraph 4(a) of Schedule 2 ( Conditions 
Precedent); 

(b) any other document evidencing or creating or expressed to evidence or create Security over any asset to secure any 
obligation of the Borrower to a Secured Party under the Finance Documents; or 

(c) any other document designated as such by the Security Agent and the Borrower. 

"Transfer Certificate" means a certificate substantially in the form set out in Schedule 4 (Form of Transfer Certificate) 
or any other form agreed between the Agent and the Borrower. 

"Transfer Date" means, in relation to an assignment or a transfer, the later of: 

(a) the proposed Transfer Date specified in the relevant Assignment Agreement or Transfer Certificate; and 

(b) the date on which the Agent executes the relevant Assignment Agreement or Transfer Certificate. 

"UK Bail-In Legislation" means Part I of the United Kingdom Banking Act 2009 and any other law or regulation 
applicable in the United Kingdom relating to the resolution of unsound or failing banks, investment firms or other 
financial institutions or their affiliates (otherwise than through liquidation, administration or other insolvency 
proceedings). 

"UK Bribery Act" means the UK Bribery Act 2010. 

"Unpaid Sum" means any sum due and payable but unpaid by the Borrower under the Finance Documents. 

"US" means the United States of America.  

"US Government Securities Business Day" means any day other than: 

(a) a Saturday or a Sunday; and 
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(b) a day on which the Securities Industry and Financial Markets Association (or any successor organisation)  
recommends that the fixed income departments of its members be closed for the entire day for purposes of 
trading in US Government securities. 

"US Tax Obligor" means the Borrower if:  

(a) it is resident for tax purposes in the US; or 

(b) some or all of its payments under the Finance Documents are from sources within the US for US federal income tax 
purposes.  

"Utilisation" means a utilisation of the Facility. 

"Utilisation Date" means the date of a Utilisation, being the date on which the relevant Loan is to be made. 

"Utilisation Request" means a notice substantially in the form set out in Schedule 3 (Utilisation Request). 

"Write-down and Conversion Powers" means: 

(a) in relation to any Bail-In Legislation described in the EU Bail-In Legislation Schedule from time to time, the  
powers described as such in relation to that Bail-In Legislation in the EU Bail-In Legislation Schedule; and 

(b) in relation to any other applicable Bail-In Legislation the UK Bail-In Legislation, any powers under that UK Bail-
In Legislation to cancel, transfer or dilute shares issued by a person that is a bank or investment firm or other 
financial institution or affiliate of a bank, investment firm or other financial institution, to cancel, reduce, 
modify or change the form of a liability of such a person or any contract or instrument under which that liability 
arises, to convert all or part of that liability into shares, securities or obligations of that person or any other 
person, to provide that any such contract or instrument is to have effect as if a right had been exercised under it 
or to suspend any obligation in respect of that liability or any of the powers under that UK Bail-In Legislation 
that are related to or ancillary to any of those powers. 

1.2  Construction 

 (a)  Unless a contrary indication appears, any reference in this Agreement to: 

(i) any "Administrative Party", the "Agent", the "Arranger", any "Finance Party", any "Lender", any 
"Party", any "Secured Party", the "Security Agent" or any other person shall be construed so as to 
include its successors in title, permitted assigns and permitted transferees to, or of, its rights and/or 
obligations under the Finance Documents and in the case of the Security Agent, any person for the 
time being appointed as Security Agent or Security Agents in accordance with the Finance Documents; 
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(ii) "assets" includes present and future properties, revenues and rights of every description; 

(iii) a "Finance Document" or any other agreement or instrument is a reference to that Finance Document or 
other agreement or instrument as amended, novated, supplemented, extended or restated; 

(iv) a "group of Lenders" or a "group of Finance Parties" includes all the Lenders or, as the case may be, all 
the Finance Parties; 

(v) " including" shall be construed as "including without limitation" (and cognate expressions shall be 
construed similarly); 

(vi) "indebtedness" includes any obligation (whether incurred as principal or as surety) for the payment or 
repayment of money, whether present or future, actual or contingent; 

(vii) a Lender's "participation" in a Loan or Unpaid Sum includes an amount (in the currency of such Loan or 
Unpaid Sum) representing the fraction or portion (attributable to such Lender by virtue of the 
provisions of this Agreement) of the total amount of such Loan or Unpaid Sum and the Lender's rights 
under this Agreement in respect thereof; 

(viii) a "person" includes any individual, firm, company, corporation, government, state or agency of a 
state or any association, trust, joint venture, consortium, partnership or other entity (whether or not 
having separate legal personality); 

(ix) a "regulation" includes any regulation, rule, official directive, request or guideline (whether or not having 
the force of law) of any governmental, intergovernmental or supranational body, agency, department or 
of any regulatory, self-regulatory or other authority or organisation; 

(x) a provision of law is a reference to that provision as amended or reenacted from time to time; and 

(xi) a time of day is a reference to Hong Kong time. 

(b) The determination of the extent to which a rate is "for a period equal in length" to an Interest Period shall disregard 
any inconsistency arising from the last day of that Interest Period being determined pursuant to the terms of this 
Agreement. (c) Section, Clause and Schedule headings are for ease of reference only. 

(d) Unless a contrary indication appears, a term used in any other Finance Document or in any notice given under or in 
connection with any Finance Document has the same meaning in that Finance Document or notice as in this 
Agreement. 
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(e) A Default (other than an Event of Default) is "continuing" if it has not been remedied or waived and an Event of 
Default is "continuing" if it has not been waived. 

(f) Where this Agreement specifies an amount in a given currency (the "specified currency") "or its equivalent", the 
"equivalent" is a reference to the amount of any other currency which, when converted into the specified 
currency utilising the Agent's spot rate of exchange (or, if the Agent does not have an available spot rate of 
exchange, any publicly available spot rate of exchange selected by the Agent (acting reasonably)) for the 
purchase of the specified currency with that other currency at or about 11 a.m. on the relevant date, is equal to 
the relevant amount in the specified currency.  

(g) A reference to “the date of this Agreement” is a reference to 22 January 2021.  

1.3 Currency symbols and definitions 

"US$" and "US Dollars" denote the lawful currency of the US. 

1.4 Third party rights 

(a) Unless expressly provided to the contrary in a Finance Document, a person who is not a Party has no right under 
the Third Parties Legislation to enforce or to enjoy the benefit of any term of this Agreement. 

(b) Notwithstanding any term of any Finance Document, the consent of any person who is not a Party is not required to 
rescind or vary this Agreement at any time. 

(c) Any Receiver, Delegate or any person described in Clause 24.11 (Exclusion of liability), may, subject to this Clause 
1.4 and the Third Parties Legislation, rely on any Clause of this Agreement which expressly confers rights on it. 
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SECTION 2 THE FACILITY 
2.  THE FACILITY 

2.1  The Facility 

Subject to the terms of this Agreement, the Lenders make available to the Borrower a US Dollar revolving loan facility 
in an aggregate amount equal to the Total Commitments. 

2.2  Finance Parties' rights and obligations 

(a) The obligations of each Finance Party under the Finance Documents are several.  Failure by a Finance Party to  
perform its obligations under the Finance Documents does not affect the obligations of any other Party under 
the Finance Documents.  No Finance Party is responsible for the obligations of any other Finance Party under 
the Finance Documents. 

(b) The rights of each Finance Party under or in connection with the Finance Documents are separate and independent 
rights and any debt arising under the Finance Documents to a Finance Party from the Borrower is a separate and 
independent debt in respect of which a Finance Party shall be entitled to enforce its rights in accordance with 
paragraph (c) below. The rights of each Finance Party include any debt owing to that Finance Party under the 
Finance Documents and, for the avoidance of doubt, any part of a Loan or any other amount owed by the 
Borrower which relates to a Finance Party's participation in the Facility or its role under a Finance Document 
(including any such amount payable to the Agent on its behalf) is a debt owing to that Finance Party by the 
Borrower. 

(c) A Finance Party may, except as specifically provided in the Finance Documents, separately enforce its rights under 
or in connection with the Finance Documents. 

3.  PURPOSE 

3.1  Purpose 

The Borrower shall apply all amounts borrowed by it under the Facility towards: 

(a) the repayment of any Financial Indebtedness; and/or 

(b) financing its working capital requirements and its general corporate purposes. 

The Borrower may, but shall not be obligated, to apply any amounts borrowed by it under the Facility toward the 
repayment of any Financial Indebtedness, and shall be entitled to apply any or all amounts so borrowed to finance its 
working capital requirements and its general corporate purposes without repaying any Financial Indebtedness. 

3.2  Monitoring 
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No Finance Party is bound to monitor or verify the application of any amount borrowed pursuant to this Agreement. 

4.  CONDITIONS OF UTILISATION 

4.1  Initial conditions precedent  

(a) The Borrower may not deliver a Utilisation Request unless the Agent has received all of the documents listed in 
and appearing to comply with the requirements of Schedule 2 (Conditions Precedent).  The Agent shall notify 
the Borrower and the Lenders promptly upon being so satisfied.  

(b) Other than to the extent that the Majority Lenders notify the Agent in writing to the contrary before the Agent gives 
the notification described in paragraph (a) above, the Lenders authorise (but do not require) the Agent to give 
that notification.  The Agent shall not be liable for any damages, costs or losses whatsoever as a result of giving 
any such notification. 

4.2  Further conditions precedent 

The Lenders will only be obliged to comply with Clause 5.4 (Lenders' participation) if on the date of the Utilisation 
Request and on the proposed Utilisation Date: 

(a) in the case of a Rollover Loan, no Event of Default is continuing or would result from the proposed Loan and, in 
the case of any other Loan, no Default is continuing or would result from the proposed Loan and none of the 
circumstances described in Clause 7.2 (Change of control) has occurred; 

(b) the Repeating Representations to be made by the Borrower are true in all material respects;  

(c) the Borrower has provided to the Agent the most recent Monthly Report required to be delivered under Clause 18.4 
(Monthly Report); and  

(d) after giving effect to the funding of the proposed Utilisation and any repayments of a Rollover Loan on the relevant 
Utilisation Date from the proceeds of the proposed Utilisation the aggregate amount outstanding under the 
Facility will not exceed the lesser of the Total Commitments and the Borrowing Base. 

4.3  Maximum number of Loans 

(a) The Borrower may not deliver a Utilisation Request if as a result of the proposed Utilisation four or more Loans 
would be outstanding. 

(b) The Borrower may not request that a Loan be divided. 

SECTION 3 UTILISATION 

5.  UTILISATION 

5.1  Delivery of a Utilisation Request 
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The Borrower may utilise the Facility by delivery to the Agent of a duly completed Utilisation Request: 

(a) on a Business Day; and 

(b) not later than 11:00 a.m. three Business Days (or such shorter period as may be agreed by the Agent but in any 
event not less than two Business Days) before the proposed Utilisation Date. 

5.2  Completion of a Utilisation Request 

(a) Each Utilisation Request is irrevocable and will not be regarded as having been duly completed unless: 

(i) the proposed Utilisation Date is a Business Day within the Availability Period; 

(ii) the currency and amount of the Utilisation comply with Clause 5.3 (Currency and amount); 

(iii) the proposed first Interest Period complies with Clause 9 (Interest Periods); and 

(iv) confirms that the proceeds of the Loan shall be funded to the DHK Multi-Currency Account. 

(b) Only one Loan may be requested in each Utilisation Request. 

5.3  Currency and amount 

(a) The currency specified in a Utilisation Request must be US Dollars. 

(b) The amount of the proposed Loan must be a minimum of US$500,000 or, if less, the Available Facility.  

5.4  Lenders' participation 

(a) If the conditions set out in Clause 4 (Conditions of Utilisation) and Clauses 5.1 (Delivery of a Utilisation Request) 
to 5.3 (Currency and amount) have been met, and subject to Clause  6(b) (Repayment), each Lender shall make 
its participation in each Loan available by the Utilisation Date through its Facility Office. 

(b) The amount of each Lender's participation in each Loan will be equal to the proportion borne by its Available  
Commitment to the Available Facility immediately prior to making the Loan. 

(c) The Agent shall notify each Lender of the amount of each Loan, the amount of its participation in that Loan and, if 
different, the amount of that participation to be made available in accordance with Clause 27.1 (Payments to the 
Agent), in each case not later than noon two Business Days before the Utilisation Date. 
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5.5  Cancellation of Available Facility 

The Commitments which, at that time, are unutilised shall be immediately cancelled at 5 p.m. on the last day of the 
Availability Period for the Facility. 
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SECTION 4 REPAYMENT, PREPAYMENT AND CANCELLATION 

6.  REPAYMENT 

(a) The Borrower shall repay each Loan drawn down on the last day of its Interest Period. 

(b) Without prejudice to the Borrower's obligation under paragraph (a) above, if: 

(i) one or more Loans are to be made available to the Borrower: 

(A) on the same day that a maturing Loan is due to be repaid by the Borrower; and 

(B) in whole or in part for the purpose of refinancing the maturing Loan; and 

(ii) the proportion borne by each Lender's participation in the maturing Loan to the amount of that maturing 
Loan is the same as the proportion borne by that Lender's participation in the new Loans to the 
aggregate amount of those new Loans, 

the aggregate amount of the new Loans shall, unless the Borrower notifies the Agent to the contrary in the 
relevant Utilisation Request, be treated as if applied in or towards repayment of the maturing Loan so that: 

(A) if the amount of the maturing Loan exceeds the aggregate amount of the new Loans: 

(1) the Borrower will only be required to make a payment under Clause 27.1 (Payments to 
the Agent) in an amount in the relevant currency equal to that excess; and 

(2) each Lender's participation in the new Loans shall be treated as having been made  
available and applied by the Borrower in or towards repayment of that Lender's 
participation in the maturing Loan and that Lender will not be required to make a 
payment under Clause 27.1 (Payments to the Agent) in respect of its participation in 
the new Loans; and 

(B) if the amount of the maturing Loan is equal to or less than the aggregate amount of the new  
Loans: 

(1) the Borrower will not be required to make a payment under Clause 27.1 (Payments to the 
Agent); and 

(2) each Lender will be required to make a payment under Clause 27.1 ( Payments to the 
Agent) in respect of its participation in the new Loans only to the extent that its 
participation in the new Loans exceeds that Lender's 
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participation in the maturing Loan and the remainder of that Lender's participation in 
the new Loans shall be treated as having been made available and applied by the 
Borrower in or towards repayment of that Lender's participation in the maturing 
Loan. 

7.  PREPAYMENT AND CANCELLATION 

7.1  Illegality 

If, at any time, it is or will become unlawful in any applicable jurisdiction for a Lender to perform any of its obligations 
as contemplated by this Agreement or to fund or maintain its participation in any Loan or it is or will become unlawful 
for any Affiliate of a Lender for that Lender to do so: 

(a) that Lender shall promptly notify the Agent upon becoming aware of that event; 

(b) upon the Agent notifying the Borrower, the Available Commitments of that Lender will be immediately cancelled; 
and 

(c) to the extent that the Lender's participation has not been transferred pursuant to paragraph (a) of Clause 14.1  
(Mitigation), the Borrower shall repay that Lender's participation in the Loans made to the Borrower on the last 
day of the Interest Period for each Loan occurring after the Agent has notified the Borrower or, if earlier, the 
date specified by the Lender in the notice delivered to the Agent (being no earlier than the last day of any 
applicable grace period permitted by law) and that Lender's corresponding Commitment(s) shall be 
immediately cancelled in the amount of the participations repaid.   

7.2  Change of control 

(a) If the Parent ceases to control the Borrower: 

(i) the Borrower shall promptly notify the Agent upon becoming aware of that event; 

(ii) a Lender shall not be obliged to fund a Utilisation (except for a Rollover Loan); and 

(iii) if a Lender so requires and notifies the Agent within five days of the Borrower notifying the Agent of the 
event, the Agent shall, by not less than five days' notice to the Borrower, cancel each Available 
Commitment of that Lender and declare the participation of that Lender in all Loans, together with 
accrued interest, and all other amounts accrued or outstanding under the Finance Documents in relation 
to that Lender's participation(s) immediately due and payable, whereupon each such Available 
Commitment will be immediately cancelled, any Commitment of that Lender shall immediately cease 
to be available for further utilisation and all such Loans, accrued interest and other amounts shall 
become immediately due and payable. 
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(b) For the purpose of paragraph (a) above, " control" means the power to direct or the right to prevent (without 
positive consent), the exercise or implementation of the management and policies of any entity whether through 
the ownership of voting capital, by contract or otherwise.   

7.3 Voluntary cancellation 

The Borrower may, if it gives the Agent not less than 30 Business Days' (or such shorter period as the Majority Lenders 
may agree) prior notice, cancel the whole or any part (being a minimum amount of US$100,000) of the Available 
Facility.  Any cancellation under this Clause 7.3 shall reduce the Commitments of the Lenders rateably. 

7.4 Voluntary prepayment 

The Borrower may, if it gives the Agent not less than 15 Business Days' (or such shorter period as the Majority Lenders 
may agree) prior notice, prepay the whole or any part of a Loan (but if in part, being an amount that reduces the amount 
of that Loan by a minimum amount of US$100,000). 

7.5 Right of prepayment and cancellation in relation to a single Lender (a) If: 
(i) any sum payable to any Lender by the Borrower is required to be increased under paragraph (a) of Clause 

12.2 (Tax gross-up); or 

(ii) any Lender claims indemnification from the Borrower under Clause 12.3 (Tax indemnity) or Clause 13.1 
(Increased Costs), 

the Borrower may, whilst the circumstance giving rise to the requirement for that increase or indemnification 
continues, give the Agent notice of cancellation of the Commitment(s) of that Lender and its intention to 
procure the prepayment of that Lender's participation in the Loans. 

(b) On receipt of a notice of cancellation referred to in paragraph (a) above, the Available Commitment(s) of that  
Lender shall be immediately reduced to zero. 

(c) On the last day of each Interest Period which ends after the Borrower has given notice of cancellation under  
paragraph (a) above (or, if earlier, the date specified by the Borrower in that notice), the Borrower shall prepay 
that Lender's participation in the relevant Loan and that Lender's corresponding Commitment(s) shall be 
immediately cancelled in the amount of the participations repaid. 

7.6 Not used  

7.7 Mandatory prepayment – Borrowing Base 

(a) If, upon the delivery of any Monthly Report under Clause 18.4 (Monthly Report), the Agent determines (acting on 
the instructions of the Majority Lenders) that the aggregate amount outstanding under the Facility exceeds the 
then 

Borrowing Base, in each case as at the date such Monthly Report was prepared 
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(the “Excess Amount”), the Borrower must repay or prepay outstanding Loans in an aggregate amount at least 
equal to the Excess Amount within three (3) Business Days. 

(b) No prepayment under paragraph (a) above shall result in any Commitments hereunder being permanently cancelled 
or reduced. 

(c) Subject to the other terms of this Agreement, any amounts prepaid under paragraph (a) above may be re-utilised. 

7.8 Mandatory prepayment – Security Account balances 

The Agent may (but is not obliged to) apply all or any amounts in the Security Account at any time to repay or prepay 
all amounts outstanding under the Facility. 

7.9 Restrictions 

(a) Any notice of cancellation, prepayment or repayment given by any Party under this Clause 7 shall be irrevocable 
and, unless a contrary indication appears in this Agreement, shall specify the date or dates upon which the 
relevant cancellation, prepayment or repayment is to be made and the amount of that cancellation, prepayment 
or repayment. 

(b) Any prepayment or repayment under this Agreement shall be made together with accrued interest on the amount 
prepaid and, subject to any Break Costs, without premium or penalty. 

(c) Unless a contrary indication appears in this Agreement, any part of the Facility which is repaid or prepaid may be 
reborrowed in accordance with the terms of this Agreement. 

(d) The Borrower shall not repay or prepay all or any part of the Loans or cancel all or any part of the Commitments 
except at the times and in the manner expressly provided for in this Agreement. 

(e) No amount of the Total Commitments cancelled under this Agreement may be subsequently reinstated. 

(f) If the Agent receives a notice under this Clause 7 it shall promptly forward a copy of that notice to either the  
Borrower or the affected Lender, as appropriate. 

(g) If all or part of any Lender's participation in a Loan is repaid or prepaid and is not available for redrawing (other 
than by operation of Clause 4.2 (Further conditions precedent)), an amount of that Lender's Commitment
(equal to the amount of the participation which is repaid or prepaid) will be deemed to be cancelled on the date 
of repayment or prepayment.   

7.10  Application of prepayments 

- 30 - 
65406606_3 



 

Any prepayment of a Loan pursuant to Clauses 7.4 (Voluntary prepayment), 7.7 (Mandatory prepayment – Borrowing 
Base) or 7.8 (Mandatory prepayment – Security Account balances) shall be applied pro rata to each Lender's 
participation in that Loan. 

SECTION 5 COSTS OF UTILISATION 

8.  INTEREST 

8.1  Calculation of interest 

The rate of interest on each Loan for each Interest Period is the percentage rate per annum which is the aggregate of the 
applicable: 

(a) Margin; and 

(b) Reference Rate. 

8.2 Payment of interest 

The Borrower shall pay accrued interest on each Loan on the last day of each Interest Period (and, if the Interest Period 
is longer than six Months, on the dates falling at sixmonthly intervals after the first day of the Interest Period). 

8.3 Default interest 

(a) If the Borrower fails to pay any amount payable by it under a Finance Document on its due date, interest shall  
accrue on the Unpaid Sum from the due date to the date of actual payment (both before and after judgment) at a 
rate which is, subject to paragraph (b) below, four per cent. per annum higher than the rate which would have 
been payable if the Unpaid Sum had, during the period of non-payment, constituted a Loan in the currency of 
the Unpaid Sum for successive Interest Periods, each of a duration selected by the Agent (acting reasonably).  
Any interest accruing under this Clause 8.3 shall be immediately payable by the Borrower on demand by the 
Agent. 

(b) If any Unpaid Sum consists of all or part of a Loan which became due on a day which was not the last day of an 
Interest Period relating to that Loan: 

(i) the first Interest Period for that Unpaid Sum shall have a duration equal to the unexpired portion of the 
current Interest Period relating to that Loan; and 

(ii) the rate of interest applying to the Unpaid Sum during that first Interest Period shall be four per cent. per 
annum higher than the rate which would have applied if the Unpaid Sum had not become due. 

(c) Default interest (if unpaid) arising on an Unpaid Sum will be compounded with the Unpaid Sum at the end of each 
Interest Period applicable to that Unpaid Sum but will remain immediately due and payable. 

8.4  Notification of rates of interest 
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(a) The Agent shall promptly notify the relevant Lenders and the Borrower of the determination of a rate of interest 
under this Agreement.  

(b) The Agent shall promptly notify the Borrower of each Funding Rate relating to a Loan. 

(c) This Clause 8.4 shall not require the Agent to make any notification to any Party on a day which is not a Business 
Day 

9.  INTEREST PERIODS 

9.1  Interest Periods 

(a) Each Loan has one Interest Period only which shall start on the Utilisation Date of that Loan. 

(b) Each Interest Period for a Loan will be one Month (or any other period, subject to availability, agreed by the  
Borrower and the Agent (acting on the instructions of all the Lenders)). 

9.2 No overrunning 

An Interest Period for a Loan shall not extend beyond the Final Repayment Date. If an Interest Period would otherwise
overrun the Final Repayment Date, it will be shortened so that it ends on the Final Repayment Date. 

9.3 Notification 

The Agent shall promptly notify the Borrower and the Lenders of the duration of each Interest Period promptly after 
ascertaining its duration. 

9.4 Non-Business Days 

If an Interest Period would otherwise end on a day which is not a Business Day, that Interest Period will instead end on 
the next Business Day in that calendar month (if there is one) or the preceding Business Day (if there is not).  

10.  CHANGES TO THE CALCULATION OF INTEREST 

10.1  Unavailability of Term SOFR 

(a) Interpolated Term SOFR:  If Term SOFR is not available for the Interest Period of the relevant Loan, the Reference 
Rate for such Interest Period shall be Interpolated Term SOFR for a period equal in length to the Interest Period 
of that Loan.  

(b) Historic Term SOFR: If paragraph (a) above applies but Interpolated Term SOFR is not available for the Interest 
Period of the relevant Loan, the Reference Rate for such Interest Period shall be Historic Term SOFR for a 
period equal in length to the Interest Period of that Loan. 
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(c) Interpolated Historic Term SOFR: If paragraph (b) above applies but Historic Term SOFR is not available for the 
Interest Period of the relevant Loan, the Reference Rate for such Interest Period shall be Interpolated Historic 
Term SOFR for a period equal in length to the Interest Period of that Loan. 

10.2 Market disruption 

If before 5 p.m. in Hong Kong on the Business Day immediately following the Quotation Day for the relevant Interest 
Period, the Agent receives notifications from a Lender or Lenders (whose participations in a Loan exceed 50 per cent. of 
that Loan) that the cost to it of funding its participation in that Loan from whatever source it may reasonably select 
would be in excess of the Reference Rate then Clause 10.3 (Cost of funds) shall apply to that Loan for the relevant 
Interest Period. 

10.3 Cost of funds 

(a) If this Clause 10.3 applies, the rate of interest on each Lender's share of the relevant Loan for the relevant Interest 
Period shall be the percentage rate per annum which is the sum of:  

(i) the Margin; and 

(ii) the rate notified to the Agent by that Lender as soon as practicable and in any event by 5 p.m. on the date
falling two Business Days before the date on which interest is due to be paid in respect of that Interest 
Period, to be that which expresses as a percentage rate per annum the cost to the relevant Lender of 
funding its participation in that Loan from whatever source it may reasonably select. 

(b) If this Clause 10.3 applies and the Agent or the Borrower so requires, the Agent and the Borrower shall enter into 
negotiations (for a period of not more than 30 days) with a view to agreeing a substitute basis for determining 
the rate of interest. 

(c) Any alternative basis agreed pursuant to paragraph (b) above shall, with the prior consent of all the Lenders and the 
Borrower, be binding on all Parties. (d) If this Clause 10.3 applies pursuant to Clause 10.2 (Market disruption) 
and: 
(i) a Lender's Funding Rate is less than the Reference Rate; or  

(ii) a Lender does not supply a quotation by the time specified in paragraph (a)(ii) above, 

the cost to that Lender of funding its participation in that Loan for that Interest Period shall be deemed, for the 
purposes of paragraph (a) above, to be the Reference Rate. 

10.4 Notification to Borrower  
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If Clause 10.3 (Cost of funds) applies the Agent shall, as soon as is practicable, notify the Borrower. 

10.5 Break Costs 

(a) The Borrower shall, within three Business Days of demand by a Finance Party and receipt of the certificate referred 
to in paragraph (b) below, pay to that Finance Party its Break Costs attributable to all or any part of a Loan or 
Unpaid Sum being paid by the Borrower on a day other than the last day of an Interest Period for that Loan or 
Unpaid Sum.  

(b) Each Lender shall, as soon as reasonably practicable after a demand by the Agent or the Borrower, provide a  
certificate confirming the amount of its Break Costs for any Interest Period in which they accrue. 

11.  FEES 

11.1  Non-utilisation fee  

(a) The Borrower shall pay to the Agent (for the account of each Lender) a nonutilisation fee (the “Non-utilisation 
Fee”) calculated and accruing on a daily basis, at the percentage per annum opposite the then applicable 
Consolidated Leverage Ratio set out below as reported in the most recent Parent Credit Agreement Compliance 
Certificate delivered to the Agent, on the undrawn and uncancelled amount of each Lender’s Commitment 
under the Facility (as at 5 p.m. on each day of the Availability Period (or, if any such day is not a Business Day, 
at 5 p.m. on the immediately preceding Business Day)), in respect of the period from and including the date of 
this Agreement to and including the last day of the Availability Period: 
Consolidated Leverage Ratio Non-utilisation Fee 

Less than 0.75:1  0.125% 

Greater than or equal to 0.75:1 but less than 1.00:1 0.175% 

Greater than or equal to 1.00:1 but less than 1.50:1 0.200% 

Greater than or equal to 1.50:1 but less than 2.00:1 0.225% 

Greater than or equal to 2.00:1 but less than 2.50:1 0.250% 

Greater than or equal to 2.50:1 0.300% 

 
however, if: 
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(i) following receipt by the Agent of a Parent Credit Agreement Compliance Certificate for any period that 
Parent Credit Agreement Compliance Certificate does not contain the necessary or appropriate figures 
to permit the calculation of the Consolidated Leverage Ratio;  

(ii) a Parent Credit Agreement Compliance Certificate is not provided to the Agent when due; or 

(iii) an Event of Default is continuing, 

the Non-utilisation Fee for the relevant period shall be the highest percentage per annum set out above. 

(b) The Borrower must pay the Non-utilisation Fee to the Agent (for the account of each Lender) quarterly in arrears 
and on the last day of the Availability Period. 

(c) The Borrower must pay to the Agent (for the account of each Lender) the accrued Non-utilisation Fee for such  
Lender on the date that such Lender’s Commitment is cancelled in full.  

(d) The Agent is entitled to deduct the Non-utilisation Fee from the DHK MultiCurrency Account. 

(e) The Non-utilisation Fee shall not be refundable under any circumstance.  

11.2 Arrangement fee 

The Borrower shall pay to the Arranger an arrangement fee in the amount and at the times agreed in a Fee Letter. 

11.3 Agency fee 

The Borrower shall pay to the Agent (for its own account) an agency fee in the amount and at the times agreed in a Fee 
Letter. 

11.4 Security agency fee 

The Borrower shall pay to the Security Agent (for its own account) a security agency fee in the amount and at the times 
agreed in a Fee Letter. 

SECTION 6 ADDITIONAL PAYMENT OBLIGATIONS 

12.  TAX GROSS-UP AND INDEMNITIES 

12.1  Tax definitions 

In this Clause 12: 

"Tax Credit" means a credit against, relief or remission for, or repayment of any Tax. 

"Tax Deduction" means a deduction or withholding for or on account of Tax from a payment under a Finance 
Document, other than a FATCA Deduction.  
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"Tax Payment" means an increased payment made by the Borrower to a Finance Party under Clause 12.2 (Tax gross-
up) or a payment under Clause 12.3 (Tax indemnity). 

Unless a contrary indication appears, in this Clause 12 a reference to "determines" or "determined" means a 
determination made in the absolute discretion of the person making the determination. 

12.2  Tax gross-up 

(a) All payments to be made by the Borrower to any Finance Party under the Finance Documents shall be made free 
and clear of and without any Tax Deduction unless the Borrower is required to make a Tax Deduction, in which 
case the sum payable by the Borrower (in respect of which such Tax Deduction is required to be made) shall be 
increased to the extent necessary to ensure that such Finance Party receives a sum net of any deduction or 
withholding equal to the sum which it would have received had no such Tax Deduction been made or required 
to be made. 

(b) The Borrower shall promptly upon becoming aware that it must make a Tax Deduction (or that there is any change 
in the rate or the basis of a Tax Deduction) notify the Agent accordingly.  Similarly, a Lender shall notify the 
Agent on becoming so aware in respect of a payment payable to that Lender.  If the Agent receives such 
notification from a Lender it shall notify the Borrower. 

(c) If the Borrower is required to make a Tax Deduction, it shall make that Tax Deduction and any payment required in 
connection with that Tax Deduction within the time allowed and in the minimum amount required by law.  

(d) Within 30 days of making either a Tax Deduction or any payment required in connection with that Tax Deduction, 
the Borrower shall deliver to the Agent for the Finance Party entitled to the payment evidence reasonably 
satisfactory to that Finance Party that the Tax Deduction has been made or (as applicable) any appropriate 
payment has been paid to the relevant taxing authority. 

12.3  Tax indemnity  

(a) Without prejudice to Clause 12.2 (Tax gross-up), if any Finance Party is required to make any payment of or on 
account of Tax on or in relation to any 

sum received or receivable under the Finance Documents (including any sum deemed for the purposes of Tax to 
be received or receivable by such Finance Party whether or not actually received or receivable) or if any 
liability in respect of any such payment is asserted, imposed, levied or assessed against any Finance Party, the 
Borrower shall, within three Business Days of demand of the Agent, promptly indemnify the Finance Party 
which suffers a loss or liability as a result against such payment or liability, together with any interest, penalties, 
costs and expenses payable or incurred in connection therewith, provided that this Clause 12.3 shall not apply 
to: 
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(i) any Tax imposed on and calculated by reference to the net income actually received or receivable by such 
Finance Party (but, for the avoidance of doubt, not including any sum deemed for the purposes of Tax 
to be received or receivable by such Finance Party but not actually receivable) by the jurisdiction in 
which such Finance Party is incorporated;  

(ii) any Tax imposed on and calculated by reference to the net income of the Facility Office of such Finance 
Party actually received or receivable by such Finance Party (but, for the avoidance of doubt, not 
including any sum deemed for the purposes of Tax to be received or receivable by such Finance Party 
but not actually receivable) by the jurisdiction in which its Facility Office is located; or 

(iii) a FATCA Deduction required to be made by a Party. 

(b) A Finance Party intending to make a claim under paragraph (a) above shall notify the Agent of the event giving rise 
to the claim, whereupon the Agent shall notify the Borrower thereof. 

(c) A Finance Party shall, on receiving a payment from the Borrower under this Clause 12.3, notify the Agent. 

12.4  Tax credit 

If the Borrower makes a Tax Payment and the relevant Finance Party determines that:  

(a) a Tax Credit is attributable to an increased payment of which that Tax Payment forms part, to that Tax Payment or 
to a Tax Deduction in consequence of which that Tax Payment was required; and  

(b) that Finance Party has obtained and utilised that Tax Credit,  

the Finance Party shall pay an amount to the Borrower which that Finance Party determines will leave it (after that 
payment) in the same after-Tax position as it would have been in had the Tax Payment not been required to be made by 
the Borrower.  

12.5  Stamp taxes 

The Borrower shall: 

(a) pay all stamp duty, registration and other similar Taxes payable in respect of any Finance Document; and 

(b) within three Business Days of demand, indemnify each Secured Party against any cost, loss or liability that Secured 
Party incurs in relation to any stamp duty, registration or other similar Tax paid or payable in respect of any 
Finance Document. 

12.6  Indirect Tax 
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(a) All amounts set out or expressed in a Finance Document to be payable by any Party to a Finance Party shall be 
deemed to be exclusive of any Indirect Tax.  If any Indirect Tax is chargeable on any supply made by any 
Finance Party to any Party in connection with a Finance Document, that Party shall pay to the Finance Party (in 
addition to and at the same time as paying the consideration) an amount equal to the amount of the Indirect Tax. 

(b) Where a Finance Document requires any Party to reimburse or indemnify a Finance Party for any costs or
expenses, that Party shall also at the same time pay and indemnify the Finance Party against all Indirect Tax 
incurred by that Finance Party in respect of the costs or expenses to the extent that the Finance Party reasonably 
determines that it is not entitled to credit or repayment in respect of the Indirect Tax. 

12.7  FATCA information 

(a) Subject to paragraph (c) below, each Party shall, within 10 Business Days of a reasonable request by another Party:  

 (i)  confirm to that other Party whether it is:  

(A) a FATCA Exempt Party; or 

(B) not a FATCA Exempt Party;  

(ii) supply to that other Party such forms, documentation and other information relating to its status under  
FATCA as that other Party reasonably requests for the purposes of that other Party's compliance with 
FATCA; and 

(iii) supply to that other Party such forms, documentation and other information relating to its status as that  
other Party reasonably requests for the purposes of that other Party's compliance with any other law, 
regulation, or exchange of information regime.  

(b) If a Party confirms to another Party pursuant to paragraph (a)(i) above that it is a FATCA Exempt Party and it  
subsequently becomes aware that it is not or has ceased to be a FATCA Exempt Party, that Party shall notify 
that other Party as soon as reasonably practicable.  

(c) Paragraph (a) above shall not oblige any Finance Party to do anything, and paragraph (a)(iii) above shall not oblige 
any other Party to do anything, which would or might in its reasonable opinion constitute a breach of:  

(i) any law or regulation;  

(ii) any fiduciary duty; or 

(iii) any duty of confidentiality.  
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(d) If a Party fails to confirm whether or not it is a FATCA Exempt Party or to supply forms, documentation or other 
information requested in accordance with paragraph (a)(i) or (a)(ii) above (including, for the avoidance of 
doubt, where paragraph (c) above applies), then such Party shall be treated for the purposes of the Finance 
Documents (and payments under them) as if it is not a FATCA Exempt Party until such time as the Party in 
question provides the requested confirmation, forms, documentation or other information.  

(e) If the Borrower is a US Tax Obligor or the Agent reasonably believes that its obligations under FATCA or any  
other applicable law or regulation require it, each Lender shall, within 10 Business Days of:  

(i) where the Borrower is a US Tax Obligor and the relevant Lender is an Original Lender, the date of this 
Agreement;  

(ii) where the Borrower is a US Tax Obligor on a date on which any other Lender becomes a Party as a  
Lender, that date;  

(iii) where the Borrower is not a US Tax Obligor, the date of a request from the Agent,    

supply to the Agent: 

(A) a withholding certificate on Form W-8, Form W-9 or any other relevant form; or 

(B) any withholding statement or other document, authorisation or waiver as the Agent may require to 
certify or establish the status of such Lender under FATCA or that other law or regulation.  

(f) The Agent shall provide any withholding certificate, withholding statement, document, authorisation or waiver it  
receives from a Lender pursuant to paragraph (e) above to the Borrower.  

(g) If any withholding certificate, withholding statement, document, authorisation or waiver provided to the Agent by a 
Lender pursuant to paragraph (e) above is or becomes materially inaccurate or incomplete, that Lender shall 
promptly update it and provide such updated withholding certificate, withholding statement, document, 
authorisation or waiver to the Agent unless it is unlawful for the Lender to do so (in which case the Lender shall 
promptly notify the Agent). The Agent shall provide any such updated withholding certificate, withholding 
statement, document, authorisation or waiver to the relevant Borrower.  

(h) The Agent may rely on any withholding certificate, withholding statement, document, authorisation or waiver it  
receives from a Lender pursuant to paragraph (e) or (g) above without further verification. The Agent shall not 
be liable for any action taken by it under or in connection with paragraph (e), (f) or (g) above. 
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12.8  FATCA Deduction 

(a) Each Party may make any FATCA Deduction it is required to make by FATCA, and any payment required in  
connection with that FATCA Deduction, and no Party shall be required to increase any payment in respect of 
which it makes such a FATCA Deduction or otherwise compensate the recipient of the payment for that FATCA 
Deduction.  

(b) Each Party shall promptly, upon becoming aware that it must make a FATCA Deduction (or that there is any  
change in the rate or the basis of such FATCA Deduction), notify the Party to whom it is making the payment 
and, in addition, shall notify the Borrower and the Agent and the Agent shall notify the other Finance Parties.  

13.  INCREASED COSTS 

13.1  Increased Costs 

(a) Subject to Clause 13.3 (Exceptions) the Borrower shall, within three Business Days of receipt of written demand by 
the Agent, pay for the account of a Finance Party the amount of any Increased Costs incurred by that Finance 
Party or any of its Affiliates as a result of (i) the introduction of or any change in (or in the interpretation, 
administration or application of) any law or regulation, (ii) compliance with any law or regulation made after 
the date of this Agreement or compliance with Basel III, CRD IV or the United States Dodd-Frank Wall Street 
Reform and Consumer Protection Act (including any regulations relating to them).  The terms "law" and 
"regulation" in this paragraph (a) shall include any law or regulation concerning capital adequacy, prudential 
limits, liquidity, reserve assets or Tax. 

(b) In this Agreement, "Increased Costs" means: 

(i) a reduction in the rate of return from the Facility or on a Finance Party's (or its Affiliate's) overall capital 
(including as a result of any reduction in the rate of return on capital brought about by more capital 
being required to be allocated by such Finance Party); 

(ii) an additional or increased cost; or 

(iii) a reduction of any amount due and payable under any Finance Document, 

which is incurred or suffered by a Finance Party or any of its Affiliates to the extent that it is attributable to the 
undertaking, funding or performance by such Finance Party of any of its obligations under any Finance 
Document or any participation of such Finance Party in any Loan or Unpaid Sum. 

13.2  Increased Cost claims 
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(a) A Finance Party (other than the Agent) intending to make a claim pursuant to Clause 13.1 (Increased Costs) shall 
notify the Agent of the event giving rise to the claim, following which the Agent shall promptly notify the 
Borrower. 

(b) Each Finance Party (other than the Agent) shall, as soon as practicable after a demand by the Agent, provide a  
certificate confirming the amount of its Increased Costs. 

13.3  Exceptions 

Clause 13.1 (Increased Costs) does not apply to the extent any Increased Cost is: 

(a) compensated for under another Clause or would have been but for an exception to that Clause; 

(b) attributable to a FATCA Deduction required to be made by a Party; or 

(c) attributable to the wilful breach by the relevant Finance Party or its Affiliates of any law or regulation. 

14.  MITIGATION BY THE LENDERS 

14.1  Mitigation 

(a) Each Finance Party shall, in consultation with the Borrower, take all reasonable steps to mitigate any circumstances 
which arise and which would result in any amount becoming payable under or pursuant to, or cancelled 
pursuant to, any of Clause 7.1 (Illegality), Clause 12 (Tax Gross-up and Indemnities) or Clause 13 (Increased 
Costs), including in relation to any circumstances which arise following the date of this Agreement, transferring 
its rights and obligations under the Finance Documents to another Affiliate or Facility Office. 

(b) Paragraph (a) above does not in any way limit the obligations of the Borrower under the Finance Documents. 

14.2  Limitation of liability 

(a) The Borrower shall promptly indemnify each Finance Party for all costs and expenses reasonably incurred by that 
Finance Party as a result of steps taken by it under Clause 14.1 (Mitigation). 

(b) A Finance Party is not obliged to take any steps under Clause 14.1 (Mitigation) if, in the opinion of that Finance 
Party (acting reasonably), to do so might be prejudicial to it. 

14.3  Conduct of business by the Finance Parties 

No provision of this Agreement will: 

(a) interfere with the right of any Finance Party to arrange its affairs (tax or otherwise) in whatever manner it thinks fit; 
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(b) oblige any Finance Party to investigate or claim any credit, relief, remission or repayment available to it or the  
extent, order and manner of any claim; or 

(c) oblige any Finance Party to disclose any information relating to its affairs (tax or otherwise) or any computations in 
respect of Tax. 

15.  OTHER INDEMNITIES 

15.1  Currency indemnity 

(a) If any sum due from the Borrower under the Finance Documents (a "Sum"), or any order, judgment or award given 
or made in relation to a Sum, has to be converted from the currency (the "First Currency") in which that Sum 
is payable into another currency (the "Second Currency") for the purpose of: 

(i) making or filing a claim or proof against the Borrower; or 

(ii) obtaining or enforcing an order, judgment or award in relation to any litigation or arbitration proceedings, 

the Borrower shall as an independent obligation, within three Business Days of demand, indemnify each 
Secured Party to whom that Sum is due against any cost, loss or liability reasonably incurred and arising out of 
or as a result of the conversion including any discrepancy between (A) the rate of exchange used to convert that 
Sum from the First Currency into the Second Currency and (B) the rate or rates of exchange available to that 
person at the time of its receipt of that Sum. 

(b) The Borrower waives any right it may have in any jurisdiction to pay any amount under the Finance Documents in 
a currency or currency unit other than that in which it is expressed to be payable. 

15.2  Other indemnities 

The Borrower shall, within three Business Days of demand, indemnify each Secured Party against any cost, loss or 
liability incurred by that Secured Party as a result of: 

(a) the occurrence of any Event of Default; 

(b) any information produced or approved by the Borrower being or being alleged to be misleading and/or deceptive in 
any respect;  

(c) any enquiry, investigation, subpoena (or similar order) or litigation with respect to the Borrower or with respect to 
the transactions contemplated or financed or secured under any Finance Document; 

(d) a failure by the Borrower to pay any amount due under a Finance Document on its due date or in the relevant  
currency, including any cost, loss or liability arising as a result of Clause 26 (Sharing among the Finance 
Parties); 
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(e) funding, or making arrangements to fund, its participation in a Loan requested by the Borrower in a Utilisation  
Request but not made by reason of the operation of any one or more of the provisions of this Agreement (other 
than by reason of default or negligence by that Finance Party alone);  

(f) a Loan (or part of a Loan) not being prepaid in accordance with a notice of prepayment given by the Borrower; or 

(g) any reasonable action taken by a Secured Party in connection with the fulfilment of any anti-money laundering  
laws and regulations, counter-terrorist financing laws and regulations or other similar laws and regulations due 
to the contravention of such laws and regulations by the Borrower in relation to the monies under this 
Agreement. 

15.3  Indemnity to the Agent 

The Borrower shall promptly indemnify the Agent against any cost, loss or liability incurred by the Agent (acting 
reasonably) as a result of: 

(a) investigating any event which it reasonably believes is a Default; 

(b) acting or relying on any notice, request or instruction which it reasonably believes to be genuine, correct and  
appropriately authorised; or 

(c) instructing lawyers, accountants, tax advisers, surveyors or other professional advisers or experts as permitted  
under this Agreement.  

15.4  Indemnity to the Security Agent 

(a) The Borrower shall promptly indemnify the Security Agent and every Receiver and Delegate against any cost, loss 
or liability incurred by any of them as a result of: 

(i) any failure by the Borrower to comply with obligations under Clause 16 (Costs and Expenses); 

(ii) acting or relying on any notice, request or instruction which it reasonably believes to be genuine, correct 
and appropriately authorised; (iii) investigating any event which it reasonably believes is a Default; 

(iv) the taking, holding, protection or enforcement of the Transaction Security; 

(v) the exercise of any of the rights, powers, discretions and remedies vested in the Security Agent and each 
Receiver and Delegate by the Finance Documents or by law;  

(vi) any default by the Borrower in the performance of any of the obligations expressed to be assumed by it in 
the Finance Documents; 
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(vii) instructing lawyers, accountants, tax advisers, surveyors or other professional advisers or experts as  
permitted under this Agreement; or 

(viii) acting as Security Agent, Receiver or Delegate under the Finance Documents or which otherwise  
relates to any of the Security Property or the performance of the terms of the Finance Documents
(otherwise, in each case, than as a direct result of the relevant Security Agent's, Receiver's or 
Delegate's gross negligence or wilful misconduct). 

(b) The Security Agent and every Receiver and Delegate may, in priority to any payment to the Secured Parties,  
indemnify itself out of the Security Property in respect of, and pay and retain, all sums necessary to give effect 
to the indemnity in this Clause 15.4 and shall have a lien on the Transaction Security and the proceeds of the 
enforcement of the Transaction Security for all moneys payable to it. 

16.  COSTS AND EXPENSES 

16.1  Transaction expenses 

The Borrower shall, within three Business Days of demand, pay the Administrative Parties the amount of all pre-agreed 
costs and expenses (including legal fees) reasonably incurred by any of them (and, in the case of the Security Agent, by 
any Receiver or Delegate) in connection with the negotiation, preparation, printing, execution, syndication and 
perfection of: 

(a) this Agreement and any other documents referred to in this Agreement or in a Transaction Security Document; and 

(b) any other Finance Documents executed after the date of this Agreement. 

16.2  Amendment costs 

If: 

(a) the Borrower requests an amendment, waiver or consent; or 

(b) an amendment is required pursuant to Clause 27.9 (Change of currency), 

the Borrower shall, within three Business Days of demand, reimburse each of the Agent and the Security Agent for the 
amount of all costs and expenses (including legal fees) (which in the case of paragraph (a) above, must be pre-agreed) 
reasonably incurred by the Agent or the Security Agent (and, in the case of the Security Agent, by any Receiver or 
Delegate) in responding to, evaluating, negotiating or complying with that request or requirement.  

16.3  Enforcement and preservation costs 

The Borrower shall, within three Business Days of demand, pay to each Secured Party the amount of all costs and 
expenses (including legal fees) incurred by that Secured Party in connection with the enforcement of, or the preservation 
of any rights under, 
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any Finance Document and the Transaction Security and any proceedings instituted by or against that Secured Party as a 
consequence of it entering into a Finance Document, taking or holding the Transaction Security, or enforcing those 
rights. 
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SECTION 7 REPRESENTATIONS, UNDERTAKINGS AND EVENTS OF DEFAULT 

17.  REPRESENTATIONS 

The Borrower makes the representations and warranties set out in this Clause 17 to each Finance Party on the date of 
this Agreement. 

17.1  Status 

(a) It is a corporation, duly incorporated and validly existing under the laws of its jurisdiction of incorporation. 

(b) It and each of its Subsidiaries has the power to own its assets and carry on its business as it is being conducted. 

(c) It is not a FATCA FFI or a US Tax Obligor. 

17.2  Binding obligations 

Subject to the Legal Reservations: 

(a) the obligations expressed to be assumed by it in each Finance Document are legal, valid, binding and enforceable 
obligations; and 

(b) without limiting the generality of paragraph (a) above, each Transaction Security Document to which it is a party 
creates the security interests which that Transaction Security Document purports to create and those security 
interests are valid and effective. 

17.3  Non-conflict with other obligations 

The entry into and performance by it of, and the transactions contemplated by, the Finance Documents and the granting 
of the Transaction Security do not and will not conflict with:  

(a) any law or regulation applicable to it; 

(b) its or any of its Subsidiaries' constitutional documents; or 

(c) any agreement or instrument binding upon it or any of its Subsidiaries or any of its or any of its Subsidiaries' assets. 

17.4  Power and authority 

(a) It has the power to enter into, perform and deliver, and has taken all necessary action to authorise its entry into,  
performance and delivery of, the Finance Documents to which it is a party and the transactions contemplated by 
those Finance Documents. 

(b) No limit on its powers will be exceeded as a result of the borrowing, grant of security or giving of guarantees or 
indemnities contemplated by the Finance Documents to which it is a party. 
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17.5  Validity and admissibility in evidence 

Except for registration of the Transaction Security Documents in accordance with Clause 17.6 (Registration 
requirements), all Authorisations required or desirable: 

(a) to enable it lawfully to enter into, exercise its rights and comply with its obligations in the Finance Documents to 
which it is a party; 

(b) to make the Finance Documents to which it is a party admissible in evidence in its Relevant Jurisdictions; and 

(c) for it and its Subsidiaries to carry on its business, and which are material,  

have been obtained or effected and are in full force and effect. 

17.6 Registration requirements 

Except for registration of the Debenture with the Hong Kong Companies Registry, it is not necessary to file, register or 
record any Finance Document in any public place or elsewhere. 

17.7 Governing law and enforcement 

(a) Subject to the Legal Reservations, the choice of the governing law of the 
Finance Documents will be recognised and enforced in its Relevant Jurisdictions. 

(b) Subject to the Legal Reservations, any judgment obtained in relation to a Finance Document in the jurisdiction of 
the governing law of that Finance Document will be recognised and enforced in its Relevant Jurisdictions. 

17.8 Deduction of Tax 

It is not required under the law applicable where it is incorporated or resident or at the address specified in this 
Agreement to make any Tax Deduction from any payment it may make under any Finance Document. 

17.9 No filing or stamp taxes 

Except for registration fees associated with the registration of the Transaction Security Documents in accordance with 
Clause 17.6 (Registration requirements), it is not necessary under the laws of its Relevant Jurisdictions that the Finance 
Documents be filed, recorded or enrolled with any court or other authority in that jurisdiction or that any stamp, 
registration or similar tax be paid on or in relation to the Finance Documents or the transactions contemplated by the 
Finance Documents. 

17.10 No default 

(a) No Event of Default is continuing or would result from the making of any 
Utilisation. 
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(b) No other event or circumstance is outstanding which constitutes a default under any other agreement or instrument 
which is binding on it or any of its Subsidiaries or to which its (or any of its Subsidiaries') assets are subject 
which is reasonably likely to have a Material Adverse Effect. 

17.11 No misleading information 

All information supplied by it to any Finance Party was true, complete and accurate in all material respects as at the date 
it was given and was not misleading in any respect.   

17.12 Financial statements 

(a) Its audited financial statements most recently supplied to the Agent (which, at the date of this Agreement, are its 
Original Financial Statements) were prepared in accordance with GAAP consistently applied save to the extent 
expressly disclosed in such financial statements. 

(b) Its financial statements most recently supplied to the Agent (which, at the date of this Agreement, are its Original 
Financial Statements) give a true and fair view of (if audited) or fairly represent (if unaudited of its financial 
condition and operations) for the period to which they relate, save to the extent expressly disclosed in such 
financial statements. 

(c) There has been no material adverse change in its business or financial condition since the date to which Original 
Financial Statements were drawn up. 

17.13 Pari passu ranking 

Its payment obligations under the Finance Documents rank at least pari passu with the claims of all of its other 
unsecured and unsubordinated creditors, except for obligations mandatorily preferred by law applying to companies 
generally. 

17.14 No proceedings 

(a) No litigation, arbitration or administrative proceedings of or before any court, arbitral body or agency which, if  
adversely determined, is reasonably likely to have a Material Adverse Effect has or have (to the best of its 
knowledge and belief) been started or threatened against it or any of its Subsidiaries. 

(b) No judgment or order of a court, arbitral body or agency which might reasonably be expected to have a Material 
Adverse Effect has (to the best of its knowledge and belief) been made against it or any of its Subsidiaries. 

17.15 Authorised signatories 

Any person specified as its authorised signatory under Schedule 2 (Conditions Precedent) or paragraph (f) of Clause 
18.5 (Information: miscellaneous) is authorised to sign Utilisation Requests and other notices on its behalf. 

17.16 Ranking of Security 
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Subject to the Legal Reservations and Perfection Requirements, the Transaction Security has or will have first ranking 
priority and is not subject to any prior ranking or pari passu ranking Security. 

17.17 Good title to assets 

It and each of its Subsidiaries has a good, valid and marketable title to, or valid leases or licences of, and all appropriate 
Authorisations to use, the assets necessary to carry on its business as presently conducted. 

17.18 Ownership 

(a) The Borrower’s entire issued share capital is wholly but indirectly owned and controlled by the Parent. 

(b) The shares in the capital of the Borrower are fully paid and are not subject to any option to purchase or similar  
rights.  The shares in the capital of the Borrower are pledged to secure certain obligations under the Parent 
Credit Agreement. 

17.19 Legal and beneficial ownership 

It and each of its Subsidiaries is the sole legal and beneficial owner of the respective assets over which it purports to 
grant Security free from all Security, except for the Security created under the Transaction Security Documents or 
expressly permitted by this Agreement.  

17.20 Solvency 

It is not Insolvent.  

17.21 No breach of laws 

(a) It has not (and none of its Subsidiaries has) breached any law or regulation which breach has or is reasonably likely 
to have a Material Adverse Effect. 

(b) No labour disputes are current or, to the best of its knowledge and belief (having made due and careful enquiry), 
threatened against it or its Subsidiaries which have or are reasonably likely to have a Material Adverse Effect. 

17.22 Environmental laws 

(a) The Borrower is in compliance with Clause 20.7 (Environmental compliance) and no circumstances have occurred 
which would prevent such compliance in 

each case where non-compliance could reasonably be expected to have a Material Adverse Effect. 

(b) No Environmental Claim has been commenced or (to the best of its knowledge and belief (having made due and 
careful enquiry) is threatened against it where 
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such Environmental Claim is likely to be determined against it and, if so determined, would reasonably be 
expected to have a Material Adverse Effect. 

17.23 Payment of taxes 

(a) It is not (and none of its Subsidiaries is) materially overdue in the filing of any Tax returns and it is not (and none 
of its Subsidiaries is) overdue in the payment of any amount in respect of Tax 

(b) No claims or investigations are being, or are reasonably likely to be, made or conducted against it (or any of its  
Subsidiaries) with respect to Taxes. 

17.24 Immunity 

(a) The entry into by it of each Finance Document constitutes, and the exercise by it of its rights and performance of its 
obligations under each Finance Document will constitute, private and commercial acts performed for private 
and commercial purposes. 

(b) It will not be entitled to claim immunity from suit, execution, attachment or other legal process in any proceedings 
taken in its jurisdiction of incorporation in relation to any Finance Document. 

17.25 Anti-corruption and anti-money laundering laws 

(a) None of the Borrower nor, to the knowledge of the Borrower, any director, officer, agent, employee, Affiliate or 
other person acting on behalf of the Borrower or any of its Subsidiaries is aware of, or has taken, any action, 
directly or indirectly, that would result in any violation by such person of any applicable anti-bribery law, 
including but not limited to the UK Bribery Act, the FCPA or other similar legislation in any jurisdiction. 
Furthermore, the Borrower and, to the knowledge of the Borrower, its Affiliates have conducted their 
businesses in compliance with the UK Bribery Act, the FCPA and similar laws, rules or regulations and have 
instituted and maintain policies and procedures designed to ensure, and which are reasonably expected to 
continue to ensure, continued compliance therewith. No part of the proceeds of the Facility will be used, 
directly or indirectly, for any payments that could constitute a violation of any applicable anti-bribery law. 

(b) The operations of the Borrower and the Parent are and have been conducted at all times in material compliance 
with applicable financial record keeping and reporting requirements, anti-corruption laws and anti-money 
laundering laws, including all relevant regulations, rules and guidelines in its jurisdiction and in each other 
jurisdiction in which such entity conducts business or has assets. No action, suit or proceeding by or before any 
court or governmental agency, authority or body or any arbitrator involving the Borrower or the Parent, in each 

case, with respect to any anti-money laundering laws is pending or, to the best of the Borrower’s knowledge, 
threatened. 
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17.26 Sanctions 

Neither the Borrower nor the Parent nor any directors, officers or, to the best of the Borrower’s knowledge (after due 
and careful inquiry), employees, agents or Affiliates of any or all of the foregoing and none of the persons acting on 
behalf of any or all of the foregoing: 

(a) is a Restricted Party; or 

(b) has received notice of or is aware of any claim, action, suit, proceeding or investigation against it with respect to 
Sanctions by any Sanctions Authority. 

17.27 Monthly Report 

(a) All Accounts referred to in a Monthly Report are Eligible Accounts. 

(b) The Borrower is, with full title guarantee, the owner of all Accounts referred to in a Monthly Report as Eligible 
Accounts. 

17.28 Repetition 

The representations and warranties in this Clause are deemed to be made by the Borrower by reference to the facts and 
circumstances then existing on the date of each Utilisation Request and the first day of each Interest Period. 

18.  INFORMATION UNDERTAKINGS 

The undertakings in this Clause 18 remain in force from the date of this Agreement for so long as any amount is 
outstanding under the Finance Documents or any Commitment is in force. 

18.1  Financial statements 

(a) The Borrower shall supply to the Agent for communication by the Agent to the Lenders: 

(i) as soon as the same become available, but in any event within 180 days after the end of each of its  
financial years its audited financial statements for that financial year; and 

(ii) as soon as the same become available, but in any event within 90 days after the end of each of its financial 
quarters its unaudited financial statements (which may be management accounts) for that financial 
quarter (and, where the financial quarter is also the end of its financial half year, that financial half 
year). 

(b) If at any time the financial statements of the Parent required to be provided pursuant to paragraphs (a) and (b) of 
section 6.01 (Financial Statements) of the 

Parent Credit Agreement are no longer publicly available, the Borrower shall 
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provide, or procure that the Parent provides, those financial statements to the Agent promptly following the 
Agent’s request. 

18.2 Compliance Certificate (a) Not used. 
 (b)  Not used. 

(c) The Borrower shall deliver (or caused to be delivered) to the Agent a copy of each Parent Credit Agreement 
Compliance Certificate at the same time it is required to be delivered to the lenders under the Parent Credit 
Agreement.  For this purpose, the Borrower authorises the Agent to obtain the Parent Credit Agreement from 
HSBC Bank USA, N.A.. 

18.3  Requirements as to financial statements 

(a) Each set of financial statements delivered by the Borrower pursuant to Clause 18.1 (Financial statements) shall be 
certified by a director of the Borrower as giving a true and fair view of (in the case of any such financial 
statements which are audited) or fairly representing (in the case of any such financial statements which are 
unaudited) its financial condition as at the date as at which those financial statements were drawn up. 

(b) The Borrower shall procure that each set of audited financial statements delivered pursuant to Clause 18.1  
(Financial statements) is prepared using GAAP, accounting practices and financial reference periods consistent 
with those applied in the preparation of the Original Financial Statements unless, in relation to any set of 
financial statements, it notifies the Agent that there has been a change in GAAP, the accounting practices or 
reference periods and the Borrower (or, if appropriate, its auditors) deliver to the Agent: 

(i) a description of any change necessary for those financial statements to reflect the GAAP, accounting  
practices and reference periods upon which the Original Financial Statements were prepared; and 

(ii) sufficient information, in form and substance as may be reasonably required by the Agent, to enable the 
Lenders to determine whether the requirements of this Agreement have been complied with and make 
an accurate comparison between the financial position indicated in those financial statements and the 
Original Financial Statements. 

Any reference in this Agreement to those financial statements shall be construed as a reference to those 
financial statements as adjusted to reflect the basis upon which the Original Financial Statements were 
prepared. 

18.4 Monthly Report 

The Borrower must supply to the Agent (for distribution to all the Lenders) a Monthly Report prepared as at the last day 
of each fiscal month and supplied by no later than the 10th day of the following fiscal month or, if such 10th day is not a 
Business Day, the 
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immediately following Business Day.  The Monthly Report must list the top ten Account Debtors of the Borrower (by 
value) for the relevant month.  

18.5 Information: miscellaneous 

The Borrower shall supply to the Agent: 

(a) all documents dispatched by the Borrower to its shareholders (or any class of them) or its creditors generally at the 
same time as they are despatched; 

(b) promptly upon becoming aware of them, the details of any litigation, arbitration or administrative proceedings
which are current, threatened or pending against it or the Parent, and which, if adversely determined, is 
reasonably likely to have a Material Adverse Effect;  

(c) promptly, such information as the Security Agent may reasonably require about the Security Assets and compliance 
of the Borrower with the terms of any Transaction Security Documents;  

(d) promptly upon becoming aware of them, the details of any judgment or order of a court, arbitral body or agency 
which is made against the Borrower or the Parent, and which might have a Material Adverse Effect; 

(e) promptly, such further information regarding the financial condition, business and operations of the Borrower or  
the Parent as any Finance Party (through the Agent) may reasonably request; 

(f) promptly, notice of any change in its authorised signatories signed by a director or company secretary accompanied 
by specimen signatures of any new authorised signatories; and 

(g) promptly upon the Agent’s reasonable request, an up to date copy of the Parent Credit Agreement or extracts of the 
sections of the Parent Credit Agreement requested by the Agent. 

18.6  Notification of default 

(a) The Borrower shall notify the Agent of any Default (and the steps, if any, being taken to remedy it) promptly upon 
becoming aware of its occurrence. 

(b) Promptly upon a request by the Agent, the Borrower shall supply to the Agent a certificate signed by two of its  
directors or senior officers on its behalf certifying that no Default is continuing (or if a Default is continuing, 
specifying the Default and the steps, if any, being taken to remedy it). 

18.7 Direct electronic delivery by Borrower  

The Borrower may satisfy its obligation under this Agreement to deliver any information in relation to a Lender by 
delivering that information directly to that Lender in accordance with Clause 29.5 (Electronic communication) to the 
extent that Lender and the Agent agree to this method of delivery.  
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The Borrower may satisfy its obligation under this agreement to deliver any information to the Finance Parties, the 
Lenders or any Administrative Party by delivering that information directly to the Agent in accordance with Clause 29.5 
(Electronic communication). 

18.8 "Know your customer" checks 

(a) The Borrower shall promptly upon the request of the Agent supply, or procure the supply of, such documentation 
and other evidence as is reasonably requested by the Agent (for itself or on behalf of any other Finance Party 
(including on behalf of any prospective new Finance Party)) in order for the Agent, such other Finance Party or 
any prospective new Finance Party to conduct all "know your customer" and other similar procedures that it is 
required (or deems desirable) to conduct. 

(b) Each other Finance Party shall promptly upon the request of the Agent supply, or procure the supply of, such  
documentation and other evidence as is reasonably requested by the Agent (for itself) in order for the Agent to 
conduct all "know your customer" and other similar procedures that it is required (or deems desirable) to 
conduct. 

19.  NOT USED 

20.  GENERAL UNDERTAKINGS 

The undertakings in this Clause 20 remain in force from the date of this Agreement for so long as any amount is 
outstanding under the Finance Documents or any Commitment is in force. 

20.1  Authorisations 

(a) The Borrower shall promptly: 

(i) obtain, comply with and do all that is necessary to maintain in full force and effect; and 

(ii) supply certified copies to the Agent of,  any Authorisation required to: 
(iii) enable it to perform its obligations under the Finance Documents; 

(iv) ensure the legality, validity, enforceability or admissibility in evidence in its jurisdiction of incorporation 
of any Finance Document; and 

(v) carry on its business where failure to do so has or could reasonably be expected to have a Material  
Adverse Effect. 

(b) The Borrower shall promptly make the registrations and comply with the other requirements specified in Clause
17.6 (Registration requirements). 

20.2 Compliance with laws 
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The Borrower shall comply in all respects with all laws to which it may be subject, if failure so to comply has or is 
reasonably likely to have a Material Adverse Effect. 

20.3 Pari passu ranking 

The Borrower shall ensure that its payment obligations under the Finance Documents rank and continue to rank at least 
pari passu with the claims of all of its other unsecured and unsubordinated creditors, except for obligations mandatorily 
preferred by law applying to companies generally. 

20.4 Disposals 

The Borrower shall not enter into a single transaction or a series of transactions (whether related or not) and whether 
voluntary or involuntary to sell, lease, transfer or otherwise dispose of any Security Asset. 

20.5 Merger 

(a) The Borrower shall not enter into any amalgamation, demerger, merger or corporate reconstruction without prior 
written consent of the Agent (acting on the instructions of the Majority Lenders), which shall not be 
unreasonably withheld. 

(b) Paragraph (a) above does not apply to any sale, lease, transfer or other disposal permitted pursuant to Clause 20.4 
(Disposals). 

20.6 Change of business 

The Borrower shall procure that no substantial change is made to the general nature of its business from that carried on 
at the date of this Agreement. 

20.7 Environmental compliance 

The Borrower shall comply in all material respects with all Environmental Law applicable to the Borrower, obtain and 
maintain any Environmental Permits and take all reasonable steps in anticipation of known or reasonably expected 
future changes to or obligations under Environmental Law applicable to the Borrower or any Environmental Permits. 

20.8 Environmental Claims 

The Borrower shall inform the Agent in writing as soon as reasonably practicable upon becoming aware of: 

(a) any Environmental Claim which has been commenced or (to the best of its knowledge and belief) is threatened 
against it; or 

(b) any facts or circumstances which will or might reasonably be expected to result in any Environmental Claim being 
commenced or threatened against it, 
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in each case where such Environmental Claim might reasonably be expected, if determined against it, to have a Material 
Adverse Effect. 

20.9  Acquisitions 

(a) The Borrower shall not acquire any company, business, assets or undertaking or make any investment. 

(b) Paragraph (a) above does not apply to an acquisition or investment which is in respect of assets or businesses in the 
same nature and of the same scope as the Borrower's business as conducted on the date of this Agreement 
provided that such acquisition or investment does not result in a breach of any Authorisation or of any other 
provision of this Agreement. 

20.10 Financial Indebtedness 

(a) The Borrower shall not incur or permit to remain outstanding any Financial Indebtedness. 

(b) Paragraph (a) above does not apply to: 

(i) any Financial Indebtedness incurred pursuant to any Finance Documents;  

(ii) the US$70,000,000 revolving loan facility provided to the Borrower by The Hongkong and Shanghai  
Banking Corporation Limited; 

(iii) any Financial Indebtedness incurred by the Borrower in relation to any loans or other credit made or  
granted to the Borrower by the Parent or its Affiliates;  

(iv) any other Financial Indebtedness not exceeding US$25,000,000 (or its equivalent in any other currency or 
currencies); and 

(v) any Financial Indebtedness incurred with the prior written consent of the Agent. 

20.11 Further assurance 

(a) The Borrower shall promptly do all such acts or execute all such documents (including assignments, transfers,  
mortgages, charges, notices and instructions) as the Security Agent may reasonably specify (and in such form 
as the Security Agent may reasonably require in favour of the Security Agent or its nominee(s)): 

(i) to perfect the Security created or intended to be created under or evidenced by the Transaction Security 
Documents (which may include the execution of a mortgage, charge, assignment or other Security over 
all or any of the assets which are, or are intended to be, the subject of the Transaction Security) or for 
the exercise of any rights, powers and remedies of the Security Agent or the Finance Parties provided
by or pursuant to the Finance Documents or by law; 
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(ii) to confer on the Security Agent or confer on the Finance Parties Security over any Assigned Accounts of 
the Borrower located in any jurisdiction equivalent or similar to the Security intended to be conferred
by or pursuant to the Transaction Security Documents; and/or 

(iii) to facilitate the realisation of the Assigned Accounts which are, or are intended to be, the subject of the 
Transaction Security. 

(b) The Borrower shall take all such action as is available to it (including making all filings and registrations) as may 
be necessary for the purpose of the creation, perfection, protection or maintenance of any Security conferred or 
intended to be conferred on the Security Agent or the Finance Parties by or pursuant to the Finance Documents. 

20.12 Taxation 

The Borrower shall pay and discharge all Taxes imposed upon it or its assets within the time period allowed without 
incurring penalties unless and only to the extent that: 

(a) such payment is being contested in good faith; 

(b) adequate reserves are being maintained for those Taxes and the costs required to contest them which have been 
disclosed in its latest financial statements delivered to the Lender under Clause 18.1 (Financial statements); and 

(c) such payment can be lawfully withheld and failure to pay those Taxes does not have or is not reasonably likely to 
have a Material Adverse Effect. 

20.13 Application of FATCA 

The Borrower shall not become a FATCA FFI or a US Tax Obligor. 

20.14 Dividends and distributions 

(a) The Borrower shall ensure that there are no restrictions on each of its Subsidiaries to declare, make or pay any  
dividend, charge, fee or other distribution (or interest on any unpaid dividend, charge, fee or other distribution), 
whether in cash or in kind. 

(b) The Borrower shall not declare, make or pay any dividend, charge, fee or other distribution if at the time of, or as a 
result of, such declaration or payment, an Event of Default is continuing or would occur. 

20.15 Revenue from goods and services 

The Borrower shall ensure that: 

(a) all revenues generated either directly or indirectly through goods or services provided by it to any person shall be 
invoiced to that person directly; and 
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(b) all invoices referred to in paragraph (a) above are settled directly with the Borrower. 

20.16 Insurance 

The Borrower shall insure its business and assets with insurance companies to such an extent and against such risks as 
companies engaged in a similar business normally insure. 

20.17 Ownership 

The Borrower shall use reasonable endeavours to procure that the Parent does not reduce its direct or indirect 
shareholding in the Borrower. 

20.18 Anti-corruption and anti-money laundering law 

(a) The Borrower shall not directly or indirectly use any of the proceeds of the Facility for any purpose which would 
breach the UK Bribery Act, the FCPA, or other similar legislation in any jurisdiction. 

(b) The Borrower shall: 

(i) conduct its businesses in compliance with all applicable anti-corruption laws, anti-money laundering laws, 
including all relevant regulations, rules and guidelines in its jurisdiction and in each other jurisdiction 
in which such entity conducts business or has assets; and 

(ii) maintain policies and procedures designed to promote and achieve compliance with such laws, regulations, 
rules and guidelines. 

(c) Each Finance Party and any of its Affiliates may take and instruct any delegate to take any action which it in its 
sole discretion considers appropriate so as to comply with any applicable law, regulation, request of a public or 
regulatory authority or any internal policy of that Finance Party or its Affiliates which relates to the prevention 
of fraud, money laundering, terrorism or other criminal activities or the provision of financial and other services 
to sanctioned persons or entities. Such action may include but is not limited to the interception and investigation 
of transactions on accounts (particularly those involving the international transfer of funds) including the source 
of the intended recipient of fund paid into or out of accounts. In certain circumstances, such action may delay or 
prevent the processing of instructions, the settlement of transactions over the accounts of a Finance Party’s 
performance of its obligations under the Finance Documents. Where possible, each Finance Party will use
reasonable endeavours to notify the relevant parties of the existence of such circumstances. No Finance Party 
nor any delegate of any Finance Party will be liable for any loss (whether direct or consequential and including, 
without limitation, loss of profit or interest) caused in whole or in part by any actions which are taken by any 
Finance Party or any delegate of a Finance Party pursuant to this Clause.  

20.19 Sanctions 
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The Borrower shall not, directly or indirectly, use the proceeds of the Facility, or lend, contribute or otherwise make 
available such proceeds to any subsidiary, joint venture partner or other person: 

(a) to fund any activities or business of or with any Person, or in any country or territory, that, at the time of such  
funding, is, or whose government is, the subject of Sanctions; or 

(b) in any other manner that would result in a violation of Sanctions by any person (including any person participating 
in the Facility, whether as lender, underwriter, advisor, investor or otherwise). 

20.20 Borrowing Base audit and sampling  

(a) The Borrower must procure that an Approved Valuer performs: 

(i) an audit of the Accounts in each 12-month period during the term of the Facility; and  

(ii) two random samplings of the Accounts in each 12-month period during the term of the Facility, 

in each case, at times agreed with the Agent (acting on the instructions of the Majority Lenders) and provides a 
report on the results of each audit and sampling addressed to the Borrower and the Agent (substantially in the 
form approved by the Agent) at the expense of the Borrower.  The Agent may require additional audits and/or 
sampling at any other time the Agent reasonably requires in exercise of its Permitted Discretion.   

(b) The Borrower must ensure that the Approved Valuer and its staff, agents and delegates have access to all premises, 
documents, data and systems of the Borrower during reasonable hours and otherwise take all reasonable steps 
to ensure that the Approved Valuer can perform the audit and/or sampling required by paragraph (a) above. 

20.21 Purpose 

The Borrower shall ensure that the Facility is used for the purpose set out in Clause 3 (Purpose). 

20.22 Payment direction to Account Debtors (a)  The Borrower shall:  
(i) on or before the Security Account Opening Date, irrevocably instruct in writing (in a form approved by the 
Agent) each Account Debtor to make all payments due by that Account Debtor to the Borrower pursuant to any 
Eligible Account to the Security Account; and (ii) by no later than:  

(A) 31 March 2022, ensure that not less than 85% of Account Debtors (or such lower percentage  
approved by the Majority 
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Lenders) are making payments due by that Account Debtor to the Borrower pursuant to any 
Eligible Account to the Security Account; and 

(B) 30 June 2022, ensure that not less than 100% of Account Debtors (or such lower percentage  
approved by the Majority Lenders) are making payments due by that Account Debtor to the 
Borrower pursuant to any Eligible Account to the Security Account. 

(b) Within 60 days after the date on which any new Contract of Sale comes into existence after the date of this  
Agreement, the Borrower shall comply with the requirements of paragraph (a) above (mutatis mutandis) in 
respect to that new Contract of Sale, unless the new Contract of Sale is covered by irrevocable instructions 
previously given pursuant to paragraph (a) above. 

(c) If an Account Debtor fails to make a payment to the Security Account, the Borrower shall within three Business 
Days of receiving the relevant payment from that Account Debtor pay such amount into the Security Account. 

20.23 Accounts 

(a) Positive undertakings The Borrower shall: 
 (i)  promptly inform the Agent: 

(A) if it is aware that an Account Debtor has become, or considers it reasonably likely that an Account 
Debtor will become, Insolvent; 

(B) of any information it knows about an Account Debtor which would reasonably be expected to  
materially adversely impact the recovery of any amount owed under an Account, including 
but not limited to a dispute with an Account Debtor or any change in an Account Debtor's 
status, address or creditworthiness; 

(C) of an Account Debtor claiming or, to the best of the Borrower's knowledge and belief, being  
entitled to exercise any retention, set-off, deduction or counterclaim; and 

(D) on request, details of all bank accounts held or operated by it; 

(ii) promptly upon the Agent’s request (or within such other time as the Agent may specify), provide the  
Account Records, evidence of the performance of a Contract of Sale and any other information 
(certified if required) relating to an Account Debtor; 

(iii) provide the Agent with details (in a form reasonably acceptable to the Agent) of all credit notes issued to 
Account Debtors within three (3) Business Days of the credit note being issued; 

(iv) ensure that all invoices and similar documents in respect of an Account contain payment terms; 
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(v) comply with the Agent’s procedures relating to this Agreement and any request of the Agent or the  
Security Agent intended to preserve that Finance Party’s interest in Accounts and/or mitigate any 
liabilities, including at Agent or the Security Agent’s reasonable request, signing additional documents 
and allowing any employee or agent of them to enter its premises to check Account Records and to 
copy them; 

(vi) comply with all applicable unfair contract terms, consumer and small business protection legislation,  
regulations and rules and all credit legislation, regulations and rules (in each case including all 
guidance given by applicable regulators) in respect of all contracts giving rise to Accounts; and 

(vii) endeavour to promptly resolve any dispute relating to any Account. 

(b) Negative undertakings 

The Borrower shall not, without the Agent’s prior written consent: 

(i) do anything which would entitle an Account Debtor to withhold, delay or reduce or be exonerated from 
paying amounts due under an Account; 

(ii) amend, vary or waive any of the terms of a Contract of Sale in respect of any Account or purport to do the 
same; 

(iii) agree to the novation or assignment of all or any of its rights or obligations under a Contract of Sale in 
respect of any Account; 

(iv) accept any act of repudiation of a Contract of Sale or exercise any right of termination of or under a  
Contract of Sale; or 

(v) subcontract to another person the performance of any of its obligations to any Finance Party. 

None of the foregoing shall apply to the extent that (x) based on the then-current Monthly Report, no Excess 
Amount would result from any of the foregoing, or (y) to the extent that an Excess Amount would result, the 
Borrower makes a voluntary prepayment in the amount of such Excess Amount. 

20.24 Operation of Security Account 

(a) The Account Bank will establish and maintain the Security Account in its own name.  The Security Account may 
only be operated by the Account Bank acting on the Agent’s instructions. 

(b) The Borrower acknowledges and agrees it has no interest (whether legal, equitable or otherwise) in the Security  
Account or any amount (including interest) from time to time standing to the credit of the Security Account.   

(c) The Borrower must, no later than the Security Account Opening Date, direct each Account Debtor to deposit all  
and any moneys due and payable to it in 
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relation to the Assigned Accounts (including any moneys payable in any currency other than USD) into the 
Security Account by the relevant due date and the Borrower shall as soon as reasonably practicable but in any 
event within 

three Business Days of receipt, deposit all and any collections in respect of an Assigned Account received by it 
into the Security Account.  The Borrower must not direct any other funds into the Security Account.  

(d) The Agent (or a Receiver) may (and must if instructed by the Majority Lenders): 

(i) in accordance with Clause 7.8 (Mandatory prepayment – Security Account balances) without notification 
to the Borrower or any other person; or 

(ii) at any time an Event of Default has occurred and is subsisting without notification to the Borrower or any 
other person, 

direct the Account Bank to withdraw and apply amounts standing to the credit of the Security Account to meet 
any amount due and payable but unpaid in connection with the Facility.   

(e) Subject to the rights of the Agent under paragraph (d) above, provided that there are no amounts due and payable 
but unpaid to any Finance Party under the Finance Documents and no Default has occurred and is subsisting at 
the time of the withdrawal request (which the Borrower must certify by way of a certificate of the type 
described in Clause 18.6(b) (Notification of default) given to the Agent at the time of the withdrawal request), 
the Agent must, at the request of the Borrower, direct the Account Bank to transfer such amounts as requested 
by the Borrower that are on deposit in the Security Account to the DHK MultiCurrency Account.  Unless the 
Agent has actual knowledge of a Default in accordance with Clause 24.8(b) (Rights and discretions), the Agent 
may give such instruction to the Account Bank without the need for any notice or instructions from the 
Lenders.   

(f) The Agent (or a Receiver) must, if the Total Commitments have been reduced to zero and the Availability Period 
has ended, the Facility has been repaid in full, and there are no amounts due and payable but unpaid or that may 
become due and payable to any Finance Party under the Finance Documents, direct the Account Bank to 
transfer all amounts on deposit in the Security Account to an account notified to the Agent by the Borrower. 

21.  EVENTS OF DEFAULT 

Each of the events or circumstances set out in the following sub-clauses of this Clause 21 (other than Clause 21.17 
(Acceleration)) is an Event of Default. 

21.1  Non-payment 
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The Borrower does not pay on the due date any amount payable pursuant to a Finance Document at the place at and in 
the currency in which it is expressed to be payable unless: 

(a) its failure to pay is caused by: 

(i) administrative or technical error; or 

(ii) a Disruption Event; and 

(b) payment is made within three Business Days of its due date. 

21.2 Financial covenants 

The Consolidated Leverage Ratio is greater than 3.25:1 as set out in the most recent Parent Credit Agreement 
Compliance Certificate delivered to the Agent.  

21.3 Other obligations 

(a) The Borrower fails to deliver to the Lender a Monthly Report in accordance with Clause 18.4 (Monthly Report) and 
such failure is not remedied within 5 Business Days. 

(b) The Borrower does not comply with any other provision of the Finance Documents (other than those referred to in 
Clause 21.1 (Non-payment) and Clause 21.2 (Financial covenants)). 

(c) No Event of Default under paragraph (b) above will occur if the failure to comply is: 

(i) capable of remedy; and  

(ii) is remedied within 20 days of the earlier of (A) the Agent giving notice to the Borrower and (B) the 
Borrower becoming aware of the failure to comply. 

21.4 Misrepresentation 

Any representation or statement made or deemed to be made by the Borrower in the Finance Documents or any other 
document delivered by or on behalf of the Borrower under or in connection with any Finance Document is or proves to 
have been incorrect or misleading in any material respect when made or deemed to be made. 

21.5 Cross default 

(a) Any Financial Indebtedness of the Borrower or the Parent is not paid when due nor within any originally applicable 
grace period. 

(b) Any Financial Indebtedness of the Borrower or the Parent is declared to be or otherwise becomes due and payable 
prior to its specified maturity as a result of an event of default (however described). 
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(c) Any commitment for any Financial Indebtedness of the Borrower or the Parent is cancelled or suspended by a  
creditor of the Borrower as a result of an event of default (however described). 

(d) Any creditor of the Borrower or the Parent becomes entitled to declare any Financial Indebtedness of the Borrower 
due and payable prior to its specified maturity as a result of an event of default (however described). 

(e) No Event of Default will occur under this Clause 21.5 if the aggregate amount of Financial Indebtedness or  
commitment for Financial Indebtedness falling within paragraphs (a) to (d) above is less than US$5,000,000 (or 
its equivalent in any other currency or currencies). 

21.6  Insolvency 

(a) The Borrower or the Parent is or is presumed or deemed to be unable or admits inability to pay its debts as they fall 
due, suspends making payments on any of its debts or, by reason of actual or anticipated financial difficulties, 
commences negotiations with one or more of its creditors (excluding any Finance Party in its capacity as such) 
with a view to rescheduling any of its indebtedness. 

(b) The value of the assets of the Borrower or the Parent is less than its liabilities (taking into account contingent and 
prospective liabilities). 

(c) A moratorium is declared in respect of any indebtedness of the Borrower or the Parent. 

21.7  Insolvency proceedings 

Any corporate action, legal proceedings or other procedure or step is taken in relation to: 

(a) the suspension of payments, a moratorium of any indebtedness, winding-up, dissolution, administration,
provisional supervision or reorganisation (by way of voluntary arrangement, scheme of arrangement or 
otherwise) of the Borrower or the Parent other than a solvent liquidation or reorganisation of the Parent; 

(b) a composition or arrangement with any creditor of the Borrower or the Parent, or an assignment for the benefit of 
creditors generally of the Borrower or the Parent or a class of such creditors; 

(c) the appointment of a liquidator (other than in respect of a solvent liquidation of the Parent), receiver, administrator, 
administrative receiver, compulsory manager, provisional supervisor or other similar officer in respect of the 
Borrower or the Parent or any of their assets; or 

(d) enforcement of any Security over any assets of the Borrower or the Parent, 

or any analogous procedure or step is taken in any jurisdiction (other than any application in respect to any of the above 
which is not taken by the Borrower or the Parent and 
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which is withdrawn, stayed or dismissed within 30 days of commencement). 21.8 Creditors' process 

Any expropriation, attachment, sequestration, distress or execution affects any material asset or assets of the Borrower 
or the Parent and is not discharged within 15 days. 

21.9 Ownership of the Borrower 

The Borrower is not or ceases to be a Subsidiary of the Parent. 

21.10 Unlawfulness and invalidity 

(a) It is or becomes unlawful for the Borrower to perform any of its obligations under the Finance Documents or any 
Transaction Security created or expressed to be created or evidenced by the Transaction Security Documents 
ceases to be effective and such unlawfulness or cessation individually or cumulatively materially and adversely 
affects the interests of the Finance Parties under the Finance Documents. 

(b) Any obligation or obligations of the Borrower under any Finance Documents are not (subject to the Legal  
Reservations) or cease to be legal, valid, binding or enforceable and the cessation individually or cumulatively 
materially and adversely affects the interests of the Finance Parties under the Finance Documents. 

(c) Any Finance Document ceases to be in full force and effect or any Transaction Security ceases to be legal, valid, 
binding, enforceable or effective or is alleged by a party to it (other than a Finance Party) to be ineffective, and, 
in either case, the cessation individually or cumulatively materially and adversely affects the interests of the 
Finance Parties under the Finance Documents. 

21.11 Effectiveness of Finance Documents; Repudiation 

(a) It is or becomes unlawful for the Borrower to perform any of its obligations under the Finance Documents and such 
unlawfulness individually or cumulatively materially and adversely affects the interests of the Finance Parties 
under the Finance Documents. 

(b) Any Finance Document is not effective in accordance with its terms or is alleged by the Borrower to be ineffective 
in accordance with its terms for any reason, and the ineffectiveness or alleged ineffectiveness individually or 
cumulatively materially and adversely affects the interests of the Finance Parties under the Finance Documents. 

(c) A Transaction Security Document does not create a Security Interest it purports to create. 

(d) The Borrower (or any other relevant party) rescinds or purports to rescind or repudiates or purports to repudiate a 
Finance Document or any of the 
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Transaction Security or evidences an intention to rescind or repudiate a Finance Document or any Transaction 
Security. 

21.12 Cessation of business 

The Parent or the Borrower suspends or ceases to carry on all or a material part of its business. 

21.13 Environmental Compliance 

The Borrower is involved in any incident and/or situation which gives or may give rise to any Environmental Claim 
(including but not limited to non-compliance with the terms or conditions of all applicable environmental permits) and 
such incident and/or situation could reasonably be expected to have a Material Adverse Effect. 

21.14 Failure to pay final judgment 

The Borrower fails to comply with or pay any sum in excess of US$5,000,000 (or its equivalent in any other currency or 
currencies) due from it under any final judgment or any final order made or given by any court of competent jurisdiction 
within the period specified in the relevant judgment or if no period is specified within 10 Business Days of such final 
judgment being issued. 

21.15 Insurance 

The cancellation by any insurer of any Insurance save where replacement insurance is immediately obtained to the 
satisfaction of the Agent (acting reasonably). 

21.16 Material adverse change 

Any event or series of events occurs which, in the opinion of the Agent, has or is reasonably likely to have a Material 
Adverse Effect.  

21.17 Acceleration 

On and at any time after the occurrence of an Event of Default which is continuing the Agent may, and shall if so 
directed by the Majority Lenders, by notice to the Borrower: 

(a) without prejudice to the participations of any Lender in any Loans then outstanding: 

(i) cancel each Available Commitment of each Lender, whereupon each such Available Commitment shall  
immediately be cancelled and the 

Facility shall immediately cease to be available for further utilisation; or 

(ii) cancel any part of any Commitment (and reduce such Commitment accordingly), whereupon the relevant 
part shall immediately be cancelled (and the relevant Commitment shall be immediately reduced 
accordingly); and/or 
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(b) declare that all or part of the Loans, together with accrued interest, and all other amounts accrued or outstanding 
under the Finance Documents be immediately due and payable, whereupon they shall become immediately due 
and payable; and/or 

(c) declare that all or part of the Loans be payable on demand, whereupon they shall immediately become payable on 
demand by the Agent on the instructions of the Majority Lenders; and/or 

(d) exercise or direct the Security Agent to exercise any or all of its rights, remedies, powers or discretions under the 
Finance Documents.  

SECTION 8 CHANGES TO PARTIES 

22.  CHANGES TO THE LENDERS 

22.1  Assignments and transfers by the Lenders 

Subject to this Clause 22, a Lender (the "Existing Lender") may:  

(a) assign any of its rights; or 

(b) transfer by novation any of its rights and obligations, 

under the Finance Documents to another bank or financial institution or to a trust, fund or other entity which is regularly 
engaged in or established for the purpose of making, purchasing or investing in loans, securities or other financial assets 
(the "New Lender"). 

22.2  Conditions of assignment or transfer 

(a) The consent of the Borrower is not required for any assignment or transfer by a Lender pursuant to this Clause 22. 

(b) A transfer will be effective only if the procedure set out in Clause 22.5 (Procedure for transfer) is complied with. 

(c) An assignment will be effective only if the procedure and conditions set out in Clause 22.6 ( Procedure for 
assignment) are complied with. 

22.3 Assignment or transfer fee 

The New Lender shall, no later than five Business Days prior to the date upon which an assignment or transfer is 
intended to take effect, pay to the Agent (for its own account) a fee of US$3,500. 

22.4 Limitation of responsibility of Existing Lenders 

(a) Unless expressly agreed to the contrary, an Existing Lender makes no representation or warranty and assumes no 
responsibility to a New Lender for: 

(i) the legality, validity, effectiveness, adequacy or enforceability of the 
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Finance Documents or any other documents; 

(ii) the financial condition of the Borrower; 

(iii) the performance and observance by the Borrower of its obligations under the Finance Documents or any 
other documents; or 

(iv) the accuracy of any statements (whether written or oral) made in or in connection with any Finance  
Document or any other document, and any representations or warranties implied by law are excluded. 

(b) Each New Lender confirms to the Existing Lender and the other Finance Parties that it:  

(i) has made (and shall continue to make) its own independent investigation and assessment of the financial 
condition and affairs of the Borrower and its related entities in connection with its participation in this 
Agreement and has not relied exclusively on any information provided to it by the Existing Lender in 
connection with any Finance Document; and 

(ii) will continue to make its own independent appraisal of the creditworthiness of the Borrower and its related 
entities whilst any amount is or may be outstanding under the Finance Documents or any Commitment 
is in force. 

(c) Nothing in any Finance Document obliges an Existing Lender to: 

(i) accept a re-transfer or re-assignment from a New Lender of any of the rights and obligations assigned or 
transferred under this Clause 22; or  

(ii) support any losses directly or indirectly incurred by the New Lender by reason of the non-performance by 
the Borrower of its obligations under the Finance Documents or otherwise. 

22.5  Procedure for transfer 

(a) Subject to the conditions set out in Clause 22.2 (Conditions of assignment or transfer), a transfer is effected in 
accordance with paragraph (c) below when the Agent executes an otherwise duly completed Transfer 
Certificate delivered to it no less than five Business Days before the proposed Transfer Date by the Existing 
Lender and the New Lender.  The Agent shall, subject to paragraph (b) below, as soon as reasonably practicable 
after receipt by it of a duly completed 
Transfer Certificate appearing on its face to comply with the terms of this Agreement and delivered in 
accordance with the terms of this Agreement, execute that Transfer Certificate. 

(b) The Agent shall not be obliged to execute a Transfer Certificate delivered to it by the Existing Lender and the New 
Lender unless it is satisfied that it has completed all "know your customer" and other similar procedures that it 
is 
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required (or deems desirable) to conduct in relation to the transfer to such New Lender. 

(c) On the Transfer Date: 

(i) to the extent that in the Transfer Certificate the Existing Lender seeks to transfer by novation its rights and 
obligations under the Finance Documents and in respect of the Transaction Security each of the 
Borrower and the Existing Lender shall be released from further obligations towards one another under 
the Finance Documents and in respect of the Transaction Security and their respective rights against 

one another under the Finance Documents shall be cancelled (being the "Discharged Rights and 
Obligations"); 

(ii) each of the Borrower and the New Lender shall assume obligations towards one another and/or acquire  
rights against one another which differ from the Discharged Rights and Obligations only insofar as the 
Borrower and the New Lender have assumed and/or acquired the same in place of the Borrower and 
the Existing Lender; 

(iii) the Agent, the Security Agent, the Arranger, the New Lender and other Lenders shall acquire the same 
rights and assume the same obligations between themselves and in respect of the Transaction Security 
as they would have acquired and assumed had the New Lender been an Original Lender with the rights 
and/or obligations acquired or assumed by it as a result of the transfer and to that extent the Agent, the 
Security Agent, the Arranger and the Existing Lender shall each be released from further obligations to 
each other under the Finance Documents; and (iv) the New Lender shall become a Party as a "Lender". 

(d) The procedure set out in this Clause 22.5 shall not apply to any right or obligation under any Finance Document 
(other than this Agreement) if and to the extent its terms, or any laws or regulations applicable thereto, provide 
for or require a different means of transfer of such right or obligation or prohibit or restrict any transfer of such 
right or obligation, unless such prohibition or restriction shall not be applicable to the relevant transfer or each 
condition of any applicable restriction shall have been satisfied. 

22.6  Procedure for assignment 

(a) Subject to the conditions set out in Clause 22.2 ( Conditions of assignment or transfer), an assignment may be 
effected in accordance with paragraph (c) below when the Agent executes an otherwise duly completed 
Assignment Agreement delivered to it no less than five Business Days before the proposed Transfer Date by the 
Existing Lender and the New Lender.  The Agent shall, subject to paragraph (b) below, as soon as reasonably 
practicable after receipt by it of a duly completed Assignment Agreement appearing on its face to comply with 
the terms of this Agreement and delivered in accordance with the terms of this Agreement, execute that 
Assignment Agreement. 
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(b) The Agent shall not be obliged to execute an Assignment Agreement delivered to it by the Existing Lender and the 
New Lender unless it is satisfied that it has completed all "know your customer" and other similar procedures 
that it is required (or deems desirable) to conduct in relation to the assignment to such New Lender. 

(c) On the Transfer Date: 

(i) the Existing Lender will assign absolutely to the New Lender the rights under the Finance Documents and 
in respect of the Transaction Security expressed to be the subject of the assignment in the Assignment 
Agreement; 

(ii) the Existing Lender will be released by the Borrower and the other Finance Parties from the obligations 
owed by it (the "Relevant Obligations") and expressed to be the subject of the release in the 
Assignment Agreement (and any corresponding obligations by which it is bound in respect of the 
Transaction Security); and 

(iii) the New Lender shall become a Party as a "Lender" and will be bound by obligations equivalent to the 
Relevant Obligations. 

(d) Lenders may utilise procedures other than those set out in this Clause 22.6 to assign their rights under the Finance 
Documents (but not, without the consent of the Borrower or unless in accordance with Clause 22.5 (Procedure 
for transfer), to obtain a release by the Borrower from the obligations owed to the Borrower by the Lenders nor 
the assumption of equivalent obligations by a New 
Lender) provided that they comply with the conditions set out in Clause 22.2 (Conditions of assignment or 
transfer). 

(e) The procedure set out in this Clause 22.6 shall not apply to any right or obligation under any Finance Document 
(other than this Agreement) if and to the extent its terms, or any laws or regulations applicable thereto, provide 
for or require a different means of assignment of such right or release or assumption of such obligation or 
prohibit or restrict any assignment of such right or release or assumption of such obligation, unless such 
prohibition or restriction shall not be applicable to the relevant assignment, release or assumption or each 
condition of any applicable restriction shall have been satisfied. 

22.7 Copy of Transfer Certificate or Assignment Agreement to Borrower  

The Agent shall, as soon as reasonably practicable after it has executed a Transfer Certificate or an Assignment 
Agreement, send to the Borrower a copy of that Transfer Certificate or Assignment Agreement.  

22.8 Existing consents and waivers 

A New Lender shall be bound by any consent, waiver, election or decision given or made by the relevant Existing 
Lender, or by the Majority Lenders, or otherwise in 
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accordance with, under or pursuant to any Finance Document prior to the coming into effect of the relevant assignment
or transfer to such New Lender. 

22.9  Exclusion of Agent's liability 

In relation to any assignment or transfer pursuant to this Clause 22, each Party acknowledges and agrees that the Agent 
shall not be obliged to enquire as to the accuracy of any representation or warranty made by a New Lender in respect of 
its eligibility as a Lender. 

22.10 Security over Lenders' rights 

In addition to the other rights provided to Lenders under this Clause 22, each Lender may without consulting with or 
obtaining consent from the Borrower, at any time charge, assign or otherwise create Security in or over (whether by way 
of collateral or otherwise) all or any of its rights under any Finance Document to secure obligations of that Lender 
including: 

(a) any charge, assignment or other Security to secure obligations to a federal reserve or central bank; and 

(b) any charge, assignment or other Security granted to any holders (or trustee or representatives of holders) of  
obligations owed, or securities issued, by that Lender as security for those obligations or securities, 

except that no such charge, assignment or Security shall: 

(i) release a Lender from any of its obligations under the Finance Documents or substitute the beneficiary of 
the relevant charge, assignment or Security for the Lender as a party to any of the Finance Documents; 
or 

(ii) require any payments to be made by the Borrower other than or in excess of, or grant to any person any 
more extensive rights than, those required to be made or granted to the relevant Lender under the 
Finance Documents. 

22.11 Universal succession (assignments and transfers) 

(a) If a Lender is to be merged with any other person by universal succession, such Lender shall, at its own cost within 
forty-five days of that merger furnish to the Agent: 

(i) an original or certified true copy of a legal opinion issued by a qualified legal counsel practicing law in its 
jurisdiction of incorporation confirming that all such Lender’s assets, rights and obligations generally 
have been duly vested in the succeeding entity who has succeeded to all relationships as if those assets, 
rights and obligations had been originally acquired, incurred or entered into by the succeeding entity; 
and 
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(ii) an original or certified true copy of a written confirmation by either the Lender’s legal counsel or such 
other legal counsel acceptable to the Agent and for the benefit of the Agent (in its capacity as agent of 
the Lenders) that the laws of Hong Kong and of the jurisdiction in which the Facility Office of such 
Lender is located recognise such merger by universal succession under the relevant foreign laws, 

whereupon a transfer and novations of all such Lender’s assets, rights and obligations to its succeeding entity 
shall have been, or be deemed to have been, duly effected as at the date of that merger. 

(b) If such Lender, in a universal succession, does not comply with the requirements under this Clause 22.11, the Agent 
has the right to decline to recognise the succeeding entity and demand such Lender and the succeeding entity to 
either sign and deliver a Transfer Certificate to the Agent evidencing the disposal of all rights and obligations of 
such Lender to that succeeding entity, or provide or enter into such documents, or make such arrangements 
acceptable to the Agent (acting on the advice of the Lender’s legal counsel (any legal costs so incurred shall be 
borne by the relevant Lender)) in order to establish that all rights and obligations of the relevant Lender under 
this Agreement have been transferred to and assumed by the succeeding entity. 

23.  CHANGES TO THE BORROWER 

The Borrower may not assign any of its rights or transfer any of its rights or obligations under the Finance Documents, 
except with the prior written consent of all the Lenders.  
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SECTION 9 THE FINANCE PARTIES 

24.  ROLE OF THE ADMINISTRATIVE PARTIES  

24.1  The Agent and the Security Agent 

(a) Each of the Arranger, and the Lenders appoints the Agent to act as its agent under and in connection with the  
Finance Documents. 

(b) The Security Agent declares that it holds the Security Property on trust for the Secured Parties on the terms  
contained in this Agreement and the other Finance Documents. 

(c) Each of the Finance Parties authorises the Agent and the Security Agent to perform the duties, obligations and  
responsibilities and to exercise the rights, powers, authorities and discretions specifically given to the Agent 
and the Security Agent (as applicable) under or in connection with the Finance Documents together with any 
other incidental rights, powers, authorities and discretions. 

24.2 Enforcement through Security Agent only 

The Secured Parties shall not have any independent power to enforce, or have recourse to, any of the Transaction 
Security or to exercise any right, power, authority or discretion arising under the Transaction Security Documents except 
through the Security Agent. 

24.3 Instructions 

(a) Subject to paragraph (d) below, each of the Agent and the Security Agent shall: 

(i) unless a contrary indication appears in a Finance Document, exercise or refrain from exercising any right, 
power, authority or discretion vested in it as Agent or Security Agent (as applicable) in accordance 
with any instructions given to it by: 

(A) all Lenders if the relevant Finance Document stipulates the matter is an all Lender decision; 
and 

(B) in all other cases, the Majority Lenders; and 

(ii) not be liable for any act (or omission) if it acts (or refrains from acting) in accordance with paragraph (i) 
above (or, if this Agreement stipulates the matter is a decision for any other Finance Party or group of 
Finance Parties, from that Finance Party or group of Finance Parties (as applicable)).  

(b) Each of the Agent and the Security Agent shall be entitled to request instructions, or clarification of any instruction, 
from the Majority Lenders (or, if the relevant Finance Document stipulates the matter is a decision for any other 
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Finance Party or group of Finance Parties, from that Finance Party or group of Finance Parties 

(as applicable)) as to whether, and in what manner, it should exercise or refrain from exercising any right, 
power, authority or discretion and the Agent or Security Agent (as applicable) may refrain from acting unless 
and until it receives any such instructions or clarification that it has requested. 

(c) Save in the case of decisions stipulated to be a matter for any other Finance Party or group of Finance Parties under 
the relevant Finance Document and unless a contrary indication appears in a Finance Document, any 
instructions given to the Agent or Security Agent (as applicable) by the Majority Lenders shall override any 
conflicting instructions given by any other Parties and will be binding on all Finance Parties. 

(d) Paragraph (a) above shall not apply: 

(i) where a contrary indication appears in a Finance Document; 

(ii) where a Finance Document requires the Agent or the Security Agent to act in a specified manner or to take 
a specified action; 

(iii) in respect of any provision which protects the Agent's or the Security Agent's own position in its personal 
capacity as opposed to its role of Agent or Security Agent for the relevant Finance Parties or Secured 
Parties (as applicable) including, Clause 24.6 (No fiduciary duties) to Clause 24.11 (Exclusion of 
liability), Clause 24.14 (Confidentiality) to Clause 24.21 (Custodians and nominees) and Clause 24.24 
(Acceptance of Title) to Clause 24.29 (Disapplication of trustee legislation); 

(iv) in respect of the exercise of the Security Agent's discretion to exercise a right, power or authority under 
any of: 

(A) Clause 25.1 (Order of application);  

(B) Clause 25.2 (Prospective liabilities); and (C)  Clause 25.5 (Permitted Deductions). 
(e) If giving effect to instructions given by the Majority Lenders would (in the Agent's or (as applicable) the Security 

Agent's opinion) have an effect equivalent to an amendment or waiver referred to in Clause 33 (Amendments 
and Waivers), the Agent or (as applicable) Security Agent shall not act in accordance with those instructions 
unless consent to it so acting is obtained from each Party (other than the Agent or Security Agent) whose 
consent would have been required in respect of that amendment or waiver. 

(f) In exercising any discretion to exercise a right, power or authority under the Finance Documents where either: 
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(i) it has not received any instructions as to the exercise of that discretion; or 

(ii) the exercise of that discretion is subject to paragraph (d)(iv) above, 

the Agent or Security Agent shall do so having regard to the interests of (in the case of the Agent) all the 
Finance Parties and (in the case of the Security Agent) all the Secured Parties. 

(g) The Agent or the Security Agent (as applicable) may refrain from acting in accordance with any instructions of any 
Finance Party or group of Finance Parties until it has received any indemnification and/or security that it may in 
its discretion require (which may be greater in extent than that contained in the Finance Documents and which 
may include payment in advance) for any cost, loss or liability which it may incur in complying with those 
instructions.  

(h) Without prejudice to the remainder of this Clause 24.3 ( Instructions), in the absence of instructions, each of the 
Agent and the Security Agent may act (or refrain from acting) as it considers in its discretion to be appropriate.  

(i) Neither the Agent nor the Security Agent is authorised to act on behalf of a Finance Party (without first obtaining 
that Finance Party's consent) in any legal or arbitration proceedings relating to any Finance Document.  This 
paragraph (i) shall not apply to any legal or arbitration proceeding relating to the perfection, preservation or 
protection of rights under the Security Documents or the enforcement of the Transaction Security or Security 
Documents. 

(j) In relation to the Transaction Security: 

(i) the Security Agent may refrain from enforcing the Transaction Security unless instructed otherwise by the 
Majority Lenders; 

(ii) the Majority Lenders may give or refrain from giving instructions to the Security Agent to enforce or  
refrain from enforcing the Transaction Security as they see fit; 

(iii) the Security Agent is entitled to rely on and comply with enforcement instructions; 

(iv) the Security Agent may, subject to any contrary instructions from the Majority Lenders, cease enforcement 
at any time; 

(v) the Security Agent shall, subject to the terms of the Transaction Security Documents, enforce any  
Transaction Security in such manner as the Majority Lenders shall instruct, or, in the absence of any 
such instructions, as the Security Agent considers in its discretion to be appropriate; and 

(vi) each Party waives its rights for any Transaction Security to be enforced in a particular manner or at a  
particular time, or that any sum recovered from any person is applied in a particular manner. 
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24.4  Duties of the Agent and Security Agent 

(a) The duties of the Agent and the Security Agent under the Finance Documents are solely mechanical and 
administrative in nature. 
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(b) 
Subject to paragraph (d) below, each of the Agent and the Security Agent shall promptly forward to a Party the 
original or a copy of any document which is delivered to the Agent or Security Agent (as applicable) for that 
Party by any other Party. 

 (c)  The Security Agent shall promptly: 

(i) copy to the Agent the contents of any notice or document received by it from the Borrower under any 
Finance Document; and 

(ii) inform the Agent of the occurrence of any Default or any default by the Borrower in the due performance 
of or compliance with its obligations under any Finance Document of which the Security Agent has 
received notice from any other Party. 

(d) Without prejudice to Clause 22.7 (Copy of Transfer Certificate or Assignment Agreement to Borrower ), paragraph 
(b) above shall not apply to any Transfer Certificate or any Assignment Agreement. 

(e) Except where a Finance Document specifically provides otherwise, neither the Agent nor the Security Agent is  
obliged to review or check the adequacy, accuracy or completeness of any document it forwards to another 
Party. 

(f) If the Agent receives notice from a Party referring to any Finance Document, describing a Default and stating that 
the circumstance described is a Default, it shall promptly notify the other Finance Parties. 

(g) If the Agent is aware of the non-payment of any principal, interest, commitment fee or other fee payable to a  
Finance Party (other than to any other Administrative Party) under this Agreement, it shall promptly notify the 
other Finance Parties. 

(h) Each of the Agent and the Security Agent shall have only those duties, obligations and responsibilities expressly 
specified in the Finance Documents to which it is expressed to be a party (and no others shall be implied).  

24.5 Role of the Arranger 

Except as specifically provided in the Finance Documents, the Arranger has no obligations of any kind to any other 
Party under or in connection with any Finance Document. 

24.6 No fiduciary duties 

 (a)  Nothing in any Finance Document constitutes: 

(i) the Agent or the Arranger as a trustee or fiduciary of any other person; or 

(ii) the Security Agent as a trustee, agent or fiduciary of the Borrower. 
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(b) 
No Administrative Party shall be bound to account to any other Finance Party or (in the case of the Security 
Agent) any Secured Party for any sum or the profit element of any sum received by it for its own account. 

24.7  Business with the Borrower 

(a) Any Administrative Party may accept deposits from, lend money to and generally engage in any kind of banking or 
other business with the Borrower or any Affiliate of the Borrower. 

(b) Nothing in this Agreement shall require any Administrative Party to carry on an activity of the kind specified by 
any provision of Part 1 of Schedule 5 of the Securities and Futures Ordinance (Cap. 571) (the "SFO") of the 
Laws of Hong Kong or require the Agent to lend money to the Borrower in its capacity as Agent. 

(c) The Security Agent, in its absolute discretion, may, at any time: 

(i) delegate any of the functions which fall to be performed by an authorized person under the SFO to any the 
Agent or any other person which also has the necessary authorisations and licences; and 

(ii) apply for authorisation under the SFO and perform any or all such functions itself if, in its absolute  
discretion, it considers it necessary, desirable or appropriate to do so. 

24.8  Rights and discretions 

 (a)  Each of the Agent and the Security Agent may: 

(i) rely on any representation, communication, notice or document believed by it to be genuine, correct and 
appropriately authorised; (ii) assume that: 

(A) any instructions received by it from the Majority Lenders, any Finance Party or any group of  
Finance Parties are duly given in accordance with the terms of the Finance Documents; and 

(B) unless it has received notice of revocation, that those instructions have not been revoked; and 

 (iii)  rely on a certificate from any person: 

(A) as to any matter of fact or circumstance which might reasonably be expected to be within the  
knowledge of that person; or 

(B) to the effect that such person approves of any particular dealing, transaction, step, action or thing, 
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(b) 
as sufficient evidence that that is the case and, in the case of paragraph (A) above, may assume the 
truth and accuracy of that certificate. 

Each of the Agent and the Security Agent may assume (unless it has received notice to the contrary in its 
capacity as agent or, as the case may be, security trustee for the Finance Parties or, as the case may be, Secured 
Parties) that: 

(i) no Default has occurred (unless, in the case of the Agent, it has actual knowledge of a Default arising  
under Clause 21.1 (Non-payment)); 

(ii) any right, power, authority or discretion vested in any Party or any group of Lenders or Finance Parties has 
not been exercised; and 

(iii) in the case of the Security Agent, if it receives any instructions or directions to take any action in relation
to the Transaction Security, assume that all applicable conditions under the Finance Documents for 
taking that action have been satisfied. 

(c) Each of the Agent and the Security Agent may engage and pay for the advice or services of any lawyers,  
accountants, tax advisers, surveyors or other professional advisers or experts. 

(d) Without prejudice to the generality of paragraph (c) above or paragraph (e) below, each of the Agent and the
Security Agent may at any time engage and pay for the services of any lawyers to act as independent counsel to 
the Agent or Security Agent (as applicable), (and so separate from any lawyers instructed by the Lenders) if the 
Agent or Security Agent (as applicable), in its reasonable opinion deems this to be necessary. 

(e) Each of the Agent and the Security Agent may rely on the advice or services of any lawyers, accountants, tax  
advisers, surveyors or other professional advisers or experts (whether obtained by the Agent, by the Security 
Agent or by any other Party) and shall not be liable for any damages, costs or losses to any person, any 
diminution in value or any liability whatsoever arising as a result of its so relying. 

(f) Each of the Agent and the Security Agent may act in relation to the Finance Documents and the Security Property 
through its officers, employees and agents and shall not: 

(i) be liable for any error of judgment made by any such person; or 

(ii) be bound to supervise, or be in any way responsible for any loss incurred by reason of misconduct,  
omission or default on the part, of any such person, 

unless such error or such loss was directly caused by the Agent's or the Security Agent's (as applicable) gross 
negligence or wilful misconduct. 
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(b) 
(g) Unless a Finance Document expressly provides otherwise each of the Agent and the Security Agent may disclose to 

any other Party any information it reasonably believes it has received as agent or, as the case may be, security 
trustee under the Finance Documents. 
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(h) Notwithstanding any other provision of any Finance Document to the contrary, no Administrative Party is obliged 
to do or omit to do anything if it would, or might in its reasonable opinion, constitute a breach of any law or 
regulation or a breach of a fiduciary duty or duty of confidentiality. 

(i) Notwithstanding any provision of any Finance Document to the contrary, neither the Agent nor the Security Agent
is obliged to expend or risk its own funds or otherwise incur any financial liability in the performance of its 
duties, obligations or responsibilities or the exercise of any right, power, authority or discretion if it has grounds 
for believing the repayment of such funds or adequate indemnity against, or security for, such risk or liability is 
not reasonably assured to it. 

(j) The Agent shall be entitled to deal with money paid to it by any person for the purposes of this Agreement in the 
same manner as other money paid to a banker by its customers except that it shall not be liable to account to 
any person for any interest or other amounts in respect of the money. 

(k) The fees, commissions and expenses payable to the Agent for services rendered and the performance of its  
obligations under this Agreement shall not be abated by any remuneration or other amounts or profits 
receivable by the Agent (or by any of its associates) in connection with any other transaction effected by the 
Agent with or for the Lenders or the Borrower. 

(l) Without prejudice to Clause 24.3 (Instructions), the Security Agent may (but shall not be obliged to), in the absence 
of instructions to the contrary, take such action in the exercise of any of its powers and duties under the Finance 
Documents as it considers in its discretion to be appropriate. 

(m) The Security Agent may carry out what in its discretion it considers to be administrative acts, or acts which are 
incidental to any instruction, but no such instruction can override any administrative or incidental act performed 
prior to its receipt. 

24.9  Responsibility for documentation 

No Administrative Party is responsible or liable for: 

(a) the adequacy, accuracy or completeness of any information (whether oral or written) supplied by any  
Administrative Party, the Borrower or any other person in or in connection with any Finance Document or the 
transactions contemplated in the Finance Documents or any other agreement, arrangement or document entered 
into, made or executed in anticipation of, under or in connection with any Finance Document; or 

(b) the legality, validity, effectiveness, adequacy or enforceability of any Finance Document or the Security Property or 
any other agreement, arrangement or 
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document entered into, made or executed in anticipation of, under or in connection with any Finance Document 
or the Security Property. 

24.10 No duty to monitor 

No Administrative Party shall be bound to enquire: 

(a) whether or not any Default has occurred;  

(b) as to the performance, default or any breach by any Party of its obligations under any Finance Document; or 

(c) whether any other event specified in any Finance Document has occurred. 

24.11 Exclusion of liability 

(a) Without limiting paragraph (b) below (and without prejudice to any other provision of any Finance Document 
excluding or limiting the liability of the Agent, the Security Agent or any Receiver or Delegate), none of the 
Agent, the Security Agent nor any Receiver or Delegate will be liable (including for negligence or any other 
category of liability whatsoever) for: 

(i) any damages, costs or losses to any person, any diminution in value, or any liability whatsoever arising as 
a result of taking or not taking any action under or in connection with any Finance Document or the 
Security Property, unless directly caused by its gross negligence or wilful misconduct; 

(ii) exercising, or not exercising, any right, power, authority or discretion given to it by, or in connection with, 
any Finance Document, the Security Property or any other agreement, arrangement or document 
entered into, made or executed in anticipation of, under or in connection with, any Finance Document 
or the Security Property; 

(iii) any shortfall which arises on the enforcement or realisation of the Security Property; or 

(iv) without prejudice to the generality of paragraphs (i) to (iii) above, any damages, costs or losses to any  
person, any diminution in value or any liability whatsoever arising as a result of: 

(A) any act, event or circumstance not reasonably within its control; or  

(B) the general risks of investment in, or the holding of assets in, any jurisdiction, 

including (in each case) such damages, costs, losses, diminution in value or liability arising as a result 
of: nationalisation, expropriation or other governmental actions; any regulation, currency restriction, 
devaluation or fluctuation; market conditions affecting the execution or settlement of transactions or 
the value of assets (including any Disruption Event); 
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breakdown, failure or malfunction of any third party transport, telecommunications, computer services 
or systems; natural disasters or acts of God; war, terrorism, insurrection or revolution; or strikes or 
industrial action. 

(b) No Party (other than the Agent, the Security Agent, that Receiver or that Delegate (as applicable)) may take any 
proceedings against any officer, employee or agent of the Agent, the Security Agent, a Receiver or a Delegate 
(as applicable), in respect of any claim it might have against the Agent, the Security Agent, a Receiver or a 
Delegate (as applicable) or in respect of any act or omission of any kind by that officer, employee or agent in 
relation to any Finance Document or any Security Property and any officer, employee or agent of the Agent, the 
Security Agent, a Receiver or a Delegate (as applicable) may rely on this paragraph (b). 

(c) Neither the Agent nor the Security Agent will be liable for any delay (or any related consequences) in crediting an 
account with an amount required under the Finance Documents to be paid by the Agent or the Security Agent 
(as applicable) if the Agent or the Security Agent (as applicable) has taken all necessary steps as soon as 
reasonably practicable to comply with the regulations or operating procedures of any recognised clearing or 
settlement system used by the Agent or the Security Agent (as applicable) for that purpose. 

(d) Nothing in this Agreement shall oblige any Administrative Party to conduct: 

(i) any "know your customer" or other procedures in relation to any person; or 

(ii) any check on the extent to which any transaction contemplated by this Agreement might be unlawful for 
any Finance Party or for any Affiliate of a Finance Party, 

on behalf of any Finance Party and each Finance Party confirms to each Administrative Party that it is solely 
responsible for any such procedures or checks it is required to conduct and that it may not rely on any statement 
in relation to such procedures or checks made by any Administrative Party. 

(e) Without prejudice to any provision of any Finance Document excluding or limiting the liability of the Agent, the 
Security Agent, any Receiver or Delegate, any liability of the Agent, the Security Agent, any Receiver or 
Delegate arising under or in connection with any Finance Document or the Security Property shall be limited to 
the amount of actual loss which has been finally judicially determined to have been suffered (as determined by 
reference to the date of default of the Agent, the Security Agent, Receiver or Delegate or, if later, the date on 
which the loss arises as a result of such default) but without reference to any special conditions or 
circumstances known to the Agent, the Security Agent, any Receiver or Delegate at any time which increase the 
amount of that loss.  In no event shall the Agent, the Security Agent, any Receiver or Delegate be liable for any 
loss of profits, goodwill, reputation, business opportunity or anticipated saving, or for special, punitive, indirect 
or consequential damages, 
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whether or not the Agent, the Security Agent, the Receiver or Delegate has been advised of the possibility of 
such loss or damages. The provisions of this Clause 

shall survive the termination or expiry of this Agreement or the resignation or removal of the Agent or the 
Security Agent. 

24.12 Lenders' indemnity to the Agent and Security Agent 

(a) Each Lender shall (in proportion to its share of the Total Commitments or, if the Total Commitments are then zero, 
to its share of the Total Commitments immediately prior to their reduction to zero) indemnify the Agent, the 
Security Agent and every Receiver and every Delegate, within three Business Days of demand, against any 
cost, loss or liability (including for negligence or any other category of liability whatsoever) incurred by any of 
them (otherwise than by reason of the Agent's, the Security Agent's or the Receiver's or the Delegate's gross 
negligence or wilful misconduct) (or, in the case of any cost, loss or liability pursuant to Clause 27.10 
(Disruption to payment systems etc.), notwithstanding the Agent's negligence, gross negligence or any other 
category of liability whatsoever but not including any claim based on the fraud of the Agent) in acting as Agent,
Security Agent, Receiver or Delegate under the Finance Documents (unless the relevant Agent, Security Agent, 
Receiver or Delegate has been reimbursed by the Borrower pursuant to a Finance Document). 

(b) Subject to paragraph (c) below, the Borrower shall immediately on demand reimburse any Lender for any payment 
that Lender makes to the Agent or the Security Agent, any Receiver or any Delegate pursuant to paragraph (a) 
above. 

(c) Paragraph (b) above shall not apply to the extent that the indemnity payment in respect of which the Lender claims 
reimbursement relates to a liability of the Agent, the Security Agent, any Receiver or, as the case may be, any 
Delegate to the Borrower. 

(d) Each indemnity given by a Party under or in connection with a Finance Document is a continuing obligation,  
independent of the party’s other obligations under or in connection with that or any other Finance Document 
and survives after that Finance Document is terminated.  It is not necessary for a Finance Party to pay any
amount or incur any expense before enforcing an indemnity under or in connection with this Agreement or any 
other Finance Document. 

24.13 Resignation of the Agent and the Security Agent 

(a) Each of the Agent and the Security Agent may resign and appoint one of its Affiliates acting through an office in 
Hong Kong as successor by giving notice to the other Finance Parties and the Borrower. 

(b) Alternatively, the Agent or the Security Agent may resign by giving 30 days' notice to the other Finance Parties and 
the Borrower, in which case the Majority Lenders (after consultation with the other Finance Parties and the 
Borrower) may appoint a successor Agent or Security Agent (as applicable). 
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(c) If the Majority Lenders have not appointed a successor Agent or Security Agent in accordance with paragraph (b) 
above within 30 days after notice of resignation was given, the retiring Agent or Security Agent (as applicable) 
(after consultation with the other Finance Parties) may appoint a successor Agent or Security Agent (as 
applicable) (acting through an office in Hong Kong). 

(d) If the Agent wishes to resign because (acting reasonably) it has concluded that it is no longer appropriate for it to 
remain as agent and the Agent is entitled to appoint a successor Agent under paragraph (c) above, the Agent 
may (if it concludes (acting reasonably) that it is necessary to do so in order to persuade the proposed successor 
Agent to become a party to this Agreement as Agent) agree with the proposed successor Agent amendments to 
this Clause 24 and any other term of this Agreement dealing with the rights or obligations of the Agent 
consistent with then current market practice for the appointment and protection of corporate trustees together 
with any reasonable amendments to the agency fee payable under this Agreement which are consistent with the 
successor Agent's normal fee rates and those amendments will bind the Parties. 

(e) The retiring Agent or Security Agent (as applicable) shall make available to the successor Agent or Security Agent 
(as applicable) such documents and records and provide such assistance as the successor Agent or Security 
Agent (as applicable) may reasonably request for the purposes of performing its functions as Agent or Security
Agent (as applicable) under the Finance Documents. The Borrower shall, within three Business Days of 
demand, reimburse the retiring Agent or Security Agent (as applicable) for the amount of all costs and expenses 
(including legal fees) properly incurred by it in making available such documents and records and providing 
such assistance. 

(f) The resignation notice of the Agent or Security Agent (as applicable) shall only take effect upon:  

(i) the appointment of a successor; and 

(ii) (in the case of the Security Agent) the transfer of the Security Property to that successor. 

(g) Upon the appointment of a successor, the retiring Agent or Security Agent (as applicable) shall be discharged from 
any further obligation in respect of the Finance Documents (other than its obligations under paragraph (ii) of
Clause 24.25 (Winding up of trust) and paragraph (e) above above) but shall remain entitled to the benefit of 
Clause 15.3 (Indemnity to the Agent), Clause 15.4 (Indemnity to the Security Agent) and this Clause 24 (and any 
fees for the account of the retiring Agent or Security Agent (as applicable) shall cease to accrue from (and shall 
be payable on) that date).  Any successor and each of the other Parties shall have the same rights and 
obligations among themselves as they would have had if such successor had been an original Party. 

(h) After consultation with the Borrower, the Majority Lenders may, by giving 30 days' notice to the Agent or the  
Security Agent (as applicable), require it to resign in accordance with paragraph (b) above.  In this event, the 
Agent or the Security Agent (as applicable) shall resign in accordance with paragraph (b) 
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above but the cost referred to in paragraph (e) above shall be for the account of the Borrower. 

(i) The Agent shall resign in accordance with paragraph (b) above if on or after the date which is three months before 
the earliest FATCA Application Date relating to any payment to the Agent under the Finance Documents: 

(i) the Agent fails to respond to a request under Clause 12.7 (FATCA information) and a Lender reasonably 
believes that the Agent will not be (or will have ceased to be) a FATCA Exempt Party on or after that 
FATCA Application Date; 

(ii) the information supplied by the Agent pursuant to Clause 12.7 ( FATCA information) indicates that the 
Agent will not be (or will have ceased to be) a FATCA Exempt Party on or after that FATCA 
Application Date; or 

(iii) the Agent notifies the Borrower and the Lenders that the Agent will not be (or will have ceased to be) a 
FATCA Exempt Party on or after that FATCA Application Date, 

and (in each case) a Lender reasonably believes that a Party will be required to make a FATCA Deduction that 
would not be required if the Agent were a FATCA Exempt Party, and that Lender, by notice to the Agent, 
requires it to resign. 

24.14 Confidentiality 

(a) In acting as agent or trustee for the Finance Parties, the Agent or Security Agent (as applicable) shall be regarded as 
acting through its agency division which shall be treated as a separate entity from any other of its divisions or 
departments. 

(b) If information is received by another division or department of the Agent or Security Agent, it may be treated as 
confidential to that division or department and the Agent or Security Agent (as applicable) shall not be deemed 
to have notice of it. 

(c) The Agent and Security Agent shall not be obliged to disclose to any Finance Party any information supplied to it 
by the Borrower or any Affiliates of the Borrower on a confidential basis and for the purpose of evaluating 
whether any waiver or amendment is or may be required or desirable in relation to any Finance Document. 

24.15 Relationship with the Lenders 

(a) The Agent may treat the person shown in its records as Lender at the opening of business (in the place of the Agent's 
principal office as notified to the Finance Parties from time to time) as the Lender acting through its Facility 
Office: 

(i) entitled to or liable for any payment due under any Finance Document on that day; and 
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(ii) entitled to receive and act upon any notice, request, document or communication or make any decision or 
determination under any 

Finance Document made or delivered on that day, 
unless it has received not less than five Business Days' prior notice from that Lender to the contrary in 
accordance with the terms of this Agreement. 

(b) The Lenders shall supply the Agent with any information that the Security Agent may reasonably specify (through 
the Agent) as being necessary or desirable to enable the Security Agent to perform its functions as Security 
Agent. Each Lender shall deal with the Security Agent exclusively through the Agent. 

(c) Any Lender may by notice to the Agent appoint a person to receive on its behalf all notices, communications,  
information and documents to be made or despatched to that Lender under the Finance Documents.  Such 
notice shall contain the address, fax number and (where communication by electronic mail or other electronic 
means is permitted under Clause 29.5 (Electronic communication)) electronic mail address and/or any other 
information required to enable the transmission of information by that means (and, in each case, the department 
or officer, if any, for whose attention communication is to be made) and be treated as a notification of a 
substitute address, fax number, electronic mail address (or such other information), department and officer by 
that Lender for the purposes of Clause 29.2 (Addresses) and paragraph (a) of Clause 29.5 (Electronic 
communication) and the Agent shall be entitled to treat such person as the person entitled to receive all such 
notices, communications, information and documents as though that person were that Lender. 

(d) The Security Agent shall be entitled to carry out all dealings with the Lenders and the Arranger, through the Agent 
and may give to the Agent any notice or other communication required to be given by the Security Agent to a 
Lender. 

24.16 Credit appraisal by the Lenders 

Without affecting the responsibility of the Borrower for information supplied by it or on its behalf in connection with 
any Finance Document, each Lender confirms to each Administrative Party that it has been, and will continue to be, 
solely responsible for making its own independent appraisal and investigation of all risks arising under or in connection 
with any Finance Document including: 

(a) the financial condition, status and nature of the Borrower; 

(b) the legality, validity, effectiveness, adequacy or enforceability of any Finance Document, the Security Property and 
any other agreement, arrangement or document entered into, made or executed in anticipation of, under or in 
connection with any Finance Document or the Security Property; 

(c) whether that Finance Party has recourse, and the nature and extent of that recourse, against any Party or any of its 
respective assets under or in connection with any Finance Document, the Security Property, the transactions 
contemplated by the Finance Documents or any other agreement, arrangement 
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or document entered into, made or executed in anticipation of, under or in connection with any Finance 
Document or the Security Property; 

(d) the adequacy, accuracy or completeness of any other information provided by any Administrative Party, any other 
Party or by any other person under or in connection with any Finance Document, the transactions contemplated 
by any Finance Document or any other agreement, arrangement or document entered into, made or executed in 
anticipation of, under or in connection with any Finance Document; and 

(e) the right or title of any person in or to, or the value or sufficiency of any part of, the Security Property, the priority 
of any of the Transaction Security or the existence of any Security affecting the Security Property,   

and each Secured Party warrants to the Agent and Security Agent that it has not relied on the Agent and Security Agent 
in respect of any of these matters.  

24.17 Agent's and Security Agent's management time 

(a) Any amount payable to the Agent or the Security Agent under Clause 15.3 (Indemnity to the Agent), Clause 15.4 
(Indemnity to the Security Agent), Clause 16 (Costs and Expenses) and Clause 24.12 (Lenders' indemnity to the
Agent and Security Agent) shall include the cost of utilising the management time or other resources of the 
Agent or the Security Agent (as applicable) and will be calculated on the basis of such reasonable daily or 
hourly rates as the Agent or the Security Agent (as applicable) may notify to the Borrower and the other 
Finance Parties, and is in addition to any fee paid or payable to the Agent or the Security Agent (as applicable) 
under Clause 11 (Fees). 

(b) Without prejudice to paragraph (a) above, in the event of: 

(i) a Default; or 

(ii) the Security Agent considering it necessary or expedient; or 

(iii) the Security Agent being requested by the Borrower or the Majority Lenders to undertake duties which the 
Security Agent and the Borrower agree to be of an exceptional nature or outside the scope of the 
normal duties of the Security Agent under the Finance Documents; or 

(iv) the Security Agent and the Borrower agreeing that it is otherwise appropriate in the circumstances, 

the Borrower shall pay to the Security Agent any additional remuneration that may be agreed between them or 
determined pursuant to paragraph (c) below. 

(c) If the Security Agent and the Borrower fail to agree upon the nature of the duties, or upon the additional 
remuneration referred to in paragraph (b) above or whether additional remuneration is appropriate in the 
circumstances, any dispute shall be determined by an investment bank (acting as an expert and not as an 
arbitrator) selected by the Security Agent and approved by the Borrower or, failing approval, nominated (on the 
application of the Security Agent) by the 

- 88 - 
65406606_3 



 

President for the time being of the Law Society of Hong Kong (the costs of the nomination and of the 
investment bank being payable by the Borrower) and the determination of any investment bank shall be final 
and binding upon the Parties. 

24.18 Deduction from amounts payable by the Agent 

If any Party owes an amount to the Agent or the Security Agent under the Finance Documents the Agent or Security 
Agent (as the case may be) may, after giving notice to that Party, deduct an amount not exceeding that amount from any 
payment to that Party which the Agent or Security Agent (as the case may be) would otherwise be obliged to make 
under the Finance Documents and apply the amount deducted in or towards satisfaction of the amount owed.  For the 
purposes of the Finance Documents that Party shall be regarded as having received any amount so deducted.  

24.19 No responsibility to perfect Transaction Security 

The Security Agent shall not be liable for any failure to: 

(a) require the deposit with it of any deed or document certifying, representing or constituting the title of the Borrower 
to any of the Security Property; 

(b) obtain any licence, consent or other authority for the execution, delivery, legality, validity, enforceability or  
admissibility in evidence of any Finance Document or the Transaction Security; 

(c) register, file or record or otherwise protect any of the Transaction Security (or the priority of any of the Transaction 
Security) under any law or regulation or to give notice to any person of the execution of any Finance Document 
or of the Transaction Security; 

(d) take, or to require the Borrower to take, any step to perfect its title to any of the Security Property or to render the 
Transaction Security effective or to secure the creation of any ancillary Security under any law or regulation; or 

(e) require any further assurance in relation to any Transaction Security Document. 

24.20 Insurance by Security Agent 

 (a)  The Security Agent shall not be obliged: 

(i) to insure any of the Security Property; 

(ii) to require any other person to maintain any insurance; or 

(iii) to verify any obligation to arrange or maintain insurance contained in any Finance Document, 

and the Security Agent shall not be liable for any damages, costs or losses to any person as a result of the lack 
of, or inadequacy of, any such insurance. 
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(b) Where the Security Agent is named on any insurance policy as an insured party, it shall not be liable for any 
damages, costs or losses to any person as a result of its failure to notify the insurers of any material fact relating 
to the risk assumed by such insurers or any other information of any kind, unless the Majority Lenders request 
it to do so in writing and the Security Agent shall have failed to do so within 14 days after receipt of that 
request. 

24.21 Custodians and nominees 

The Security Agent may appoint and pay any person to act as a custodian or nominee on any terms in relation to any
asset of the trust as the Security Agent may determine, including for the purpose of depositing with a custodian this 
Agreement or any document relating to the trust created under this Agreement and the Security Agent shall not be 
responsible for any loss, liability, expense, demand, cost, claim or proceedings incurred by reason of the misconduct, 
omission or default on the part of any person appointed by it under this Agreement or be bound to supervise the 
proceedings or acts of any person. 

24.22 Delegation by the Security Agent 

(a) Each of the Security Agent, any Receiver and any Delegate may, at any time, delegate by power of attorney or  
otherwise to any person for any period, all or any right, power, authority or discretion vested in it in its capacity 
as such. 

(b) That delegation may be made upon any terms and conditions (including the power to sub-delegate) and subject to 
any restrictions that the Security Agent, that Receiver or that Delegate (as the case may be) may, in its 
discretion, think fit in the interests of the Secured Parties. 

(c) No Security Agent, Receiver or Delegate shall be bound to supervise, or be in any way responsible for any  
damages, costs or losses incurred by reason of any misconduct, omission, act or default on the part of, any such 
delegate or subdelegate. 

24.23 Additional Security Agents 

(a) The Security Agent may at any time appoint (and subsequently remove) any person to act as a separate trustee or as a 
co-trustee jointly with it: 

(i) if it considers that appointment to be in the interests of the Secured Parties;  

(ii) for the purposes of conforming to any legal requirement, restriction or condition which the Security Agent 
deems to be relevant; or (iii) for obtaining or enforcing any judgment in any jurisdiction, 

and the Security Agent shall give prior notice to the Borrower and the Finance Parties of that appointment. 

(b) Any person so appointed shall have the rights, powers, authorities and discretions (not exceeding those given to the 
Security Agent under or in 
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connection with the Finance Documents) and the duties, obligations and responsibilities that are given or 
imposed by the instrument of appointment. 

(c) The remuneration that the Security Agent may pay to that person, and any costs and expenses (together with any 
applicable Indirect Tax) incurred by that person in performing its functions pursuant to that appointment shall, 
for the purposes 

of this Agreement, be treated as costs and expenses incurred by the Security Agent. 

24.24 Acceptance of Title 

The Security Agent shall be entitled to accept without enquiry, and shall not be obliged to investigate, any right and title 
that the Borrower may have to any of the Security Property and shall not be liable for, or bound to require the Borrower 
to remedy, any defect in its right or title. 

24.25 Winding up of trust 

If the Security Agent, with the approval of the Majority Lenders, determines that: 

(a) all of the Secured Liabilities and all other obligations secured by the Transaction Security Documents have been 
fully and finally discharged; and 

(b) no Secured Party is under any commitment, obligation or liability (actual or contingent) to make advances or  
provide other financial accommodation to the Borrower pursuant to the Finance Documents, 

then: 

(i) the trusts set out in this Agreement shall be wound up and the Security Agent shall release, without  
recourse or warranty, all of the Transaction Security and the rights of the Security Agent under each of 
the Transaction Security Documents; and 

(ii) any Security Agent which has resigned pursuant to Clause 24.13 ( Resignation of the Agent and the 
Security Agent) shall release, without recourse or warranty, all of its rights under each of the 
Transaction Security Documents. 

24.26 Trustee division separate 

(a) In acting as trustee for the Secured Parties, the Security Agent shall be regarded as acting through its trustee  
division which shall be treated as a separate entity from any of its other divisions or departments. 

(b) If information is received by another division or department of the Security Agent, it may be treated as confidential 
to that division or department and the Security Agent shall not be deemed to have notice of it. 

24.27 Conflict with the Transaction Security Documents 
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If there is any conflict between this Agreement and any Transaction Security Document with regard to instructions to, or 
other matters affecting, the Security Agent, this Agreement will prevail. 

24.28 Powers supplemental to trustee legislation 

The rights, powers, authorities and discretions given to the Security Agent under or in connection with the Finance 
Documents shall be supplemental to the Trustee Ordinance (Cap. 29 of the Laws of Hong Kong) and in addition to any 
which may be vested in the Security Agent by law or regulation or otherwise. 

24.29 Disapplication of trustee legislation 

Section 3A of the Trustee Ordinance (Cap. 29 of the Laws of Hong Kong) shall not apply to the duties of the Security 
Agent in relation to the trusts constituted by this Agreement.  Where there are any inconsistencies between the Trustee 
Ordinance (Cap. 29 of the Laws of Hong Kong) and the provisions of this Agreement, the provisions of this Agreement 
shall, to the extent permitted by law and regulation, prevail and, in the case of any inconsistency with the Trustee 
Ordinance (Cap. 29 of the Laws of Hong Kong), the provisions of this Agreement shall prevail. 

25.  APPLICATION OF PROCEEDS  

25.1  Order of application 

Subject to Clause 25.2 (Prospective liabilities), all amounts from time to time received or recovered by the Security 
Agent pursuant to the terms of any Finance Document or in connection with the realisation or enforcement of all or any 
part of the Transaction Security (for the purposes of this Clause 25, the "Recoveries") shall be held by the Security Agent 
on trust to apply them at any time as the Security Agent (in its discretion) sees fit, to the extent permitted by applicable 
law (and subject to the provisions of this Clause 25), in the following order: 

(a) in discharging any sums owing to the Security Agent, any Receiver or any Delegate; 

(b) in payment of all costs and expenses incurred by the Agent or any Secured Party in connection with any realisation 
or enforcement of the Transaction Security taken in accordance with the terms of this Agreement;  

(c) in payment to the Agent for application in accordance with Clause 27.5 (Partial payments); 

(d) if the Borrower is not under any further actual or contingent liability under any Finance Document, in payment to 
any person to whom the Security Agent is obliged to pay in priority to the Borrower; and 

(e) the balance, if any, in payment to the Borrower. 

25.2  Prospective liabilities 
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Following the Agent's exercise of any of its rights under Clause 21.17 (Acceleration) the Security Agent may, in its 
discretion, hold any amount of the Recoveries in an interest bearing suspense or impersonal account(s) in the name of 
the Security Agent with such financial institution (including itself) and for so long as the Security Agent shall think fit 
(the interest being credited to the relevant account) for later application under Clause 25.1 (Order of application) in 
respect of: 

(a) any sum payable to the Security Agent, any Receiver or any Delegate; and 

(b) any part of the Secured Liabilities,  

that the Security Agent reasonably considers, in each case, might become due or owing at any time in the future. 

25.3 Investment of proceeds 

Following an Event of Default, prior to the application of the Recoveries in accordance with Clause 25.1 (Order of 
application) the Security Agent may, in its discretion, hold all or part of those proceeds in an interest bearing suspense 
or impersonal account(s) in the name of the Security Agent with such financial institution (including itself) and for so 
long as the Security Agent shall think fit (the interest being credited to the relevant account) pending the application 
from time to time of those moneys in the Security Agent's discretion in accordance with the provisions of this Clause 25. 

25.4 Currency Conversion 

(a) For the purpose of, or pending the discharge of, any of the Secured Liabilities the Security Agent may convert any 
moneys received or recovered by the Security Agent from the currency received to the currency in which any of 
the Secured Liabilities are due (including by converting through a third currency if it is necessary to do so), in 
an amount not in excess of the amount the Security Agent reasonably believes is necessary to satisfy the 
Secured Liabilities due in such currency, at the Security Agent's Spot Rate of Exchange for such conversion. 

(b) The obligations of the Borrower to pay in the due currency shall only be satisfied to the extent of the amount of the 
due currency purchased after deducting the costs of conversion. 

25.5  Permitted Deductions 

The Security Agent shall be entitled, in its discretion:  

(a) to set aside by way of reserve amounts required to meet, and to make and pay, any deductions and withholdings (on 
account of taxes or otherwise) which it is or may be required by any applicable law to make from any 
distribution or payment made by it under this Agreement; and  

(b) to pay all Taxes which may be assessed against it in respect of any of the Security Assets, or as a consequence of 
performing its duties, or by virtue of its capacity as Security Agent under any of the Finance Documents or 
otherwise 
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(other than in connection with its remuneration for performing its duties under this Agreement). 

25.6  Good Discharge 

(a) Any payment to be made in respect of the Secured Liabilities by the Security Agent may be made to the Agent on 
behalf of the Finance Parties and any payment made in that way shall be a good discharge, to the extent of that 
payment, by the Security Agent. 

(b) The Security Agent is under no obligation to make the payments to the Agent under paragraph (a) of this Clause 
25.6 in the same currency as that in which the obligations and liabilities owing to the relevant Finance Party are 
denominated. 

26.  SHARING AMONG THE FINANCE PARTIES 

26.1  Payments to Finance Parties 

If a Finance Party (a "Recovering Finance Party") receives or recovers (whether by set-off or otherwise) any amount 
from the Borrower other than in accordance with Clause 27 (Payment Mechanics) (a "Recovered Amount") and applies 
that amount to a payment due under the Finance Documents then: 

(a) the Recovering Finance Party shall, within three Business Days, notify details of the receipt or recovery to the  
Agent; 

(b) the Agent shall determine whether the receipt or recovery is in excess of the amount the Recovering Finance Party 
would have been paid had the receipt or recovery been received or made by the Agent and distributed in 
accordance with Clause 27 (Payment Mechanics), without taking account of any Tax which would be imposed 
on the Agent in relation to the receipt, recovery or distribution; and 

(c) the Recovering Finance Party shall, within three Business Days of demand by the Agent, pay to the Agent an  
amount (the "Sharing Payment") equal to such receipt or recovery less any amount which the Agent 
determines may be retained by the Recovering Finance Party as its share of any payment to be made, in 
accordance with Clause 27.5 (Partial payments). 

26.2 Redistribution of payments 

The Agent shall treat the Sharing Payment as if it had been paid by the Borrower and distribute it between the Finance
Parties (other than the Recovering Finance Party) (the "Sharing Finance Parties") in accordance with Clause 27.5 
(Partial payments) towards the obligations of the Borrower to the Sharing Finance Parties.  The Agent shall also treat 
any amount retained by the Recovering Finance Party as if it had been paid by the Borrower and distributed by the 
Agent to the Recovering Finance Party. 

26.3 Recovering Finance Party's rights 
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(a) On a distribution by the Agent under Clause 26.2 ( Redistribution of payments) of a payment received by a 
Recovering Finance Party from the Borrower, as between the Borrower and the Recovering Finance Party, an 
amount of the Recovered Amount equal to the Sharing Payment will be treated as not having been paid by the 
Borrower.   

(b) If and to the extent that the Recovering Finance Party is not able to rely on its rights under paragraph (a) above, the 
Borrower shall be liable to the Recovering Finance Party for a debt equal to the Sharing Payment which is 
immediately due and payable, to the extent the Recovering Finance Party was entitled, as between the Borrower 
and the Recovering Finance Party, to be paid the Recovered Amount. 

26.4  Reversal of redistribution 

If any part of the Sharing Payment received or recovered by a Recovering Finance Party becomes repayable and is 
repaid by that Recovering Finance Party, then: 

(a) each Sharing Finance Party shall, upon request of the Agent, pay to the Agent for the account of that Recovering 
Finance Party an amount equal to the appropriate part of its share of the Sharing Payment (together with an 
amount as is necessary to reimburse that Recovering Finance Party for its proportion of any interest on the 
Sharing Payment which that Recovering Finance Party is required to pay) (the "Redistributed Amount"); and 

(b) as between the Borrower and each relevant Sharing Finance Party, an amount equal to the relevant Redistributed 
Amount will be treated as not having been paid by the Borrower. 

26.5  Exceptions 

(a) This Clause 26 shall not apply to the extent that the Recovering Finance Party would not, after making any  
payment pursuant to this Clause 26, have a valid and enforceable claim against the Borrower. 

(b) A Recovering Finance Party is not obliged to share with any other Finance Party any amount which the Recovering 
Finance Party has received or recovered as a result of taking legal or arbitration proceedings, if: 

(i) it notified that other Finance Party of the legal or arbitration proceedings; and 

(ii) that other Finance Party had an opportunity to participate in those legal or arbitration proceedings but did 
not do so as soon as reasonably practicable having received notice and did not take separate legal or 
arbitration proceedings. 

SECTION 10 ADMINISTRATION 

27.  PAYMENT MECHANICS 

27.1  Payments to the Agent 
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(a) On each date on which the Borrower or a Lender is required to make a payment under a Finance Document, the  
Borrower or that Lender shall make the same available to the Agent (unless a contrary indication appears in a 
Finance Document) for value on the due date at the time and in such funds specified by the Agent as being 
customary at the time for settlement of transactions in the relevant currency in the place of payment. 

(b) Payment shall be made to such account in the principal financial centre of the country of that currency and with such 
bank as the Agent, in each case, specifies. 27.2 Distributions by the Agent 

(a) Each payment received by the Agent under the Finance Documents for another Party shall, subject to Clause 27.3 
(Distributions to the Borrower ) and Clause 27.4 (Clawback and pre-funding) be made available by the Agent 
as soon as practicable after receipt to the Party entitled to receive payment in accordance with this Agreement 
(in the case of a Lender, for the account of its Facility Office), to such account as that Party may notify to the 
Agent by not less than five Business Days' notice with a bank specified by that Party in the principal financial 
centre of the country of that currency. 

(b) The Agent shall distribute payments received by it in relation to all or any part of a Loan to the Lender indicated in 
the records of the Agent as being so entitled on that date provided that the Agent is authorised to distribute 
payments to be made on the date on which any transfer becomes effective pursuant to Clause 22 (Changes to 
the Lenders) to the Lender so entitled immediately before such transfer took place regardless of the period to 
which such sums relate. 

27.3 Distributions to the Borrower  

The Agent may (with the consent of the Borrower or otherwise at any time an Event of Default has occurred and is 
subsisting) apply any amount received by it for the Borrower in or towards payment (on the date and in the currency and 
funds of receipt) of any amount due from the Borrower under the Finance Documents or in or towards purchase of any 
amount of any currency to be so applied. 

27.4 Clawback and pre-funding 

(a) Where a sum is to be paid to the Agent under the Finance Documents for another Party, the Agent is not obliged to 
pay that sum to that other Party (or to enter into or perform any related exchange contract) until it has been able 
to establish to its satisfaction that it has actually received that sum.   

(b) Unless paragraph (c) below applies, if the Agent pays an amount to another 
Party and it proves to be the case that the Agent had not actually received that 

amount, then the Party to whom that amount (or the proceeds of any related exchange contract) was paid by the 
Agent shall on demand refund the same to the Agent together with interest on that amount from the date of 
payment to the date of receipt by the Agent, calculated by the Agent to reflect its cost of funds. 
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(c) If the Agent has notified the Lenders that it is willing to make available amounts for the account of the Borrower
before receiving funds from the Lenders then if and to the extent that the Agent does so but it proves to be the
case that it does not then receive funds from a Lender in respect of a sum which it paid to the Borrower: 

(i) the Agent shall notify the Borrower of that Lender's identity and the Borrower shall on demand refund it to 
the Agent; and 

(ii) the Lender by whom those funds should have been made available or, if that Lender fails to do so, the  
Borrower, shall on demand pay to the Agent the amount (as certified by the Agent) which will 
indemnify the Agent against any funding cost incurred by it as a result of paying out that sum before 
receiving those funds from that Lender.  

27.5  Partial payments 

(a) If the Agent or the Security Agent (as applicable) receives a payment that is insufficient to discharge all the  
amounts then due and payable by the Borrower under the Finance Documents, the Agent or the Security Agent
(as applicable) shall apply that payment towards the obligations of the Borrower under the Finance Documents 
in the following order: 

(i) first, in or towards payment pro rata of any unpaid fees, costs and expenses of, and other amounts owing 
to, the Agent, the Security Agent, any Receiver or any Delegate under the Finance Documents; 

(ii) secondly, in or towards payment pro rata of any accrued interest, fee (other than as provided in paragraph 
(i) above) or commission due but unpaid under the Finance Documents; 

(iii) thirdly, in or towards payment pro rata of any principal due but unpaid under this Agreement; and 

(iv) fourthly, in or towards payment pro rata of any other sum due but unpaid under the Finance Documents. 

(b) The Agent shall, if so directed by the Majority Lenders, vary or instruct the Security Agent to vary (as applicable), 
the order set out in paragraphs (a)(ii) to (a)(iv) above.  Any such variation may include the re-ordering of 
obligations set out in any such paragraph. 

(c) Paragraphs (a) and (b) above will override any appropriation made by the Borrower. 

27.6 No set-off by the Borrower  

All payments to be made by the Borrower under the Finance Documents shall be calculated and be made without (and 
free and clear of any deduction for) set-off or counterclaim. 

27.7 Business Days 
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(a) Any payment under the Finance Documents which is due to be made on a day that is not a Business Day shall be 
made on the next Business Day in the same calendar month (if there is one) or the preceding Business Day (if
there is not). 

(b) During any extension of the due date for payment of any principal or Unpaid Sum under this Agreement, interest is 
payable on the principal or Unpaid Sum at the rate payable on the original due date. 

27.8  Currency of account 

(a) Subject to paragraphs (b) to (e) below, US Dollars is the currency of account and payment for any sum due from 
the Borrower under any Finance Document. 

(b) A repayment of a Loan or Unpaid Sum or a part of a Loan or Unpaid Sum shall be made in the currency in which 
that Loan or Unpaid Sum is denominated, pursuant to this Agreement, on its due date.  

(c) Each payment of interest shall be made in the currency in which the sum in respect of which the interest is payable 
was denominated, pursuant to this Agreement, when that interest accrued. 

(d) Each payment in respect of costs, expenses or Taxes shall be made in the currency in which the costs, expenses or 
Taxes are incurred. 

(e) Any amount expressed to be payable in a currency other than US Dollars shall be paid in that other currency. 

27.9  Change of currency 

(a) Unless otherwise prohibited by law, if more than one currency or currency unit are at the same time recognised by 
the central bank of any country as the lawful currency of that country, then: 

(i) any reference in the Finance Documents to, and any obligations arising under the Finance Documents in, 
the currency of that country shall be translated into, or paid in, the currency or currency unit of that 
country designated by the Agent (after consultation with the Borrower); and 

(ii) any translation from one currency or currency unit to another shall be at the official rate of exchange  
recognised by the central bank for the conversion of that currency or currency unit into the other, 
rounded up or down by the Agent (acting reasonably). 

(b) If a change in any currency of a country occurs, this Agreement will, to the extent the Agent (acting reasonably and 
after consultation with the Borrower) specifies to be necessary, be amended to comply with any generally 
accepted conventions and market practice in the Relevant Market and otherwise to reflect the change in 
currency. 

27.10 Disruption to payment systems etc.  
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If either the Agent determines (in its discretion) that a Disruption Event has occurred or the Agent is notified by the 
Borrower that a Disruption Event has occurred: 

(a) the Agent may, and shall if requested to do so by the Borrower, consult with the Borrower with a view to agreeing 
with the Borrower such changes to the operation or administration of the Facility as the Agent may deem 
necessary in the circumstances;  

(b) the Agent shall not be obliged to consult with the Borrower in relation to any changes mentioned in paragraph (a) 
above if, in its opinion, it is not practicable to do so in the circumstances and, in any event, shall have no 
obligation to agree to such changes;  

(c) the Agent may consult with the Finance Parties in relation to any changes mentioned in paragraph (a) above but 
shall not be obliged to do so if, in its opinion, it is not practicable to do so in the circumstances;  

(d) any such changes agreed upon by the Agent and the Borrower shall (whether or not it is finally determined that a 
Disruption Event has occurred) be binding upon the Parties as an amendment to (or, as the case may be, waiver 
of) the terms of the Finance Documents notwithstanding the provisions of Clause 33 (Amendments and 
Waivers);  

(e) the Agent shall not be liable for any damages, costs or losses to any person, any diminution in value or any liability 
whatsoever (including for negligence, gross negligence or any other category of liability whatsoever but not 
including any claim based on the fraud of the Agent) arising as a result of its taking, or failing to take, any 
actions pursuant to or in connection with this Clause 27.10; and 

(f) the Agent shall notify the Finance Parties of all changes agreed pursuant to paragraph (d) above. 

27.11 Amounts paid in error 

(a) If the Agent pays an amount to another Party and the Agent notifies that Party that such payment was an Erroneous 
Payment then the Party to whom that amount was paid by the Agent shall on demand refund the same to the 
Agent. 

(b) Neither: 

(i) the obligations of any Party to the Agent; nor 

(ii) the remedies of the Agent, 

(whether arising under this Clause 27.11 or otherwise) which relate to an Erroneous Payment will be affected 
by any act, omission, matter or thing which, but for this clause 27.11 (b), would reduce, release or prejudice any 
such obligation or remedy (whether or not known by the Agent or any other Party). 

(c) All payments to be made by a Party to the Agent (whether made pursuant to this Clause 27.11 or otherwise) which 
relate to an Erroneous Payment shall be 
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calculated and be made without (and free and clear of any deduction for) set-off or counterclaim. 

(d) In this Agreement, "Erroneous Payment" means a payment of an amount by the Agent to another Party which the 
Agent determines (in its sole discretion) was made in error. 

28.  RESERVED 

29.  NOTICES 

29.1  Communications in writing 

Any communication to be made under or in connection with the Finance Documents shall be made in writing and, 
unless otherwise stated, may be made by electronic mail, fax or letter.  All financial statements, reports and other 
information required to be delivered by the Borrower hereunder to the Agent, or any or all of the Finance Parties, may 
be delivered by the Borrower by electronic mail to the Agent in satisfaction of such requirement in accordance with the 
requirements of Clause 29.5 (Electronic communication). 

29.2  Addresses 

The address and fax number (and the department or officer, if any, for whose attention the communication is to be made) 
of each Party for any communication or document to be made or delivered under or in connection with the Finance 
Documents is: 

(a) in the case of the Borrower, that identified with its name below; 

(b) in the case of each Lender, that notified in writing to the Agent on or prior to the date on which it becomes a Party; 
and 

(c) in the case of the Agent and the Security Agent, that identified with its name below, 

or any substitute address, fax number or department or officer as the Party may notify to the Agent (or the Agent may 
notify to the other Parties, if a change is made by the Agent) by not less than five Business Days' notice. 

29.3  Delivery 

(a) Any communication or document made or delivered by one person to another under or in connection with the  
Finance Documents will be effective: 

(i) if by way of fax, only when received in legible form; or 
(ii) if by way of letter, only when it has been left at the relevant address or five Business Days after being  

deposited in the post postage prepaid in an envelope addressed to it at that address; 

and, if a particular department or officer is specified as part of its address details provided under Clause 29.2 
(Addresses), if addressed to that department or officer. 
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(b) Any communication or document to be made or delivered to the Agent or the Security Agent will be effective only 
when actually received by the Agent or the Security Agent and then only if it is expressly marked for the 
attention of the department or officer identified with the Agent's or the Security Agent's signature below (or any 
substitute department or officer as the Agent or the Security Agent shall specify for this purpose). 

(c) All notices from or to the Borrower shall be sent through the Agent. 

(d) Any communication or document which becomes effective, in accordance with paragraphs (a) to (c) above, after 5 
p.m. in the place of receipt shall be deemed only to become effective on the following day. 

29.4 Notification of address and fax number 

Promptly upon changing its address or fax number, the Agent shall notify the other Parties (other than the Arranger). 

29.5 Electronic communication 

(a) Any communication or document to be made or delivered by one Party to another under or in connection with the 
Finance Documents may be made or delivered by electronic mail or other electronic means (including by way 
of posting to a secure website) if those two Parties notify each other in writing of their electronic mail address 
and/or any other information required to enable the transmission of information by that means; and any Party 
that so notifies any other Party of its electronic mail address or any other such information shall notify each 
such other Party of any change to its address or any other such information supplied by them by not less than 
five Business Days' notice. 

(b) Any such electronic communication or delivery as specified in paragraph (a) above to be made between the  
Borrower and a Finance Party may only be made in that way to the extent that those two Parties agree that, 
unless and until notified to the contrary, this is to be an accepted form of communication or delivery. 

(c) Any such electronic communication or delivery as specified in paragraph (a) above made or delivered by one Party 
to another will be effective only when actually received (or made available) in readable form and in the case of 
any electronic communication or document made or delivered by a Party to the Agent or the Security Agent 
only if it is addressed in such a manner as the Agent or the Security Agent shall specify for this purpose. 
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(d) Any electronic communication or document which becomes effective, in accordance with paragraph (c) above,  
after 5 p.m. in the place in which the Party to whom the relevant communication or document is sent or made 
available has its address for the purpose of this Agreement shall be deemed only to become effective on the 
following day. 

(e) Any reference in a Finance Document to a communication being sent or received or a document being delivered 
shall be construed to include that communication or document being made available in accordance with this 
Clause 29.5. 

29.6  Electronic communication indemnity The Borrower: 
(a) acknowledges that it has asked the Finance Parties to accept instructions from the Borrower and to communicate 

with the Borrower by way of email, facsimile, telecopier, telex, cable, telephone, internet, use of websites, 
platforms, electronic channels or other electronic means ("Electronic Means"); 

(b) acknowledges that instructions, documents, claims and communications sent by Electronic Means may be  
intercepted, monitored, amended, corrupted, contain viruses, may not be confidential or secure, or be otherwise 
interfered with by third parties; 

(c) in consideration of the Finance Parties agreeing to accept instructions, documents, claims and communications  
(together, "Instructions") by Electronic Means, acknowledges and agrees that: 

(i) except in case of gross negligence or wilful misconduct, no Finance Party is responsible or liable to the 
Borrower or any third party for, and the Borrower waives any and all claims in respect of, all Losses 
which may be incurred as a result of any Finance Party acting or failing to act upon any Instruction 
sent or purportedly sent by the Borrower to that Finance Party by Electronic Means or received by the 
Borrower from that Finance Party by Electronic Means. "Losses" include all direct, indirect and 
consequential liabilities and losses, payments, damages, demands, claims, expenses and costs 
(including legal fees and fees, claims, demands and liabilities from a third party on a full indemnity 
basis), proceedings, actions and other consequences which may be suffered, sustained or incurred; 

(ii) if the Borrower gives an Instruction by Electronic Means, or instructs a Finance Party to permit a  
beneficiary or any other person to do the same, the Borrower shall on demand indemnify, and hold that 
Finance Party harmless from and against, any and all Losses that that Finance Party may incur 
(including in respect of any payment made where the relevant instruction or claim was unauthorised); 

(iii) no Finance Party has any obligation to: 
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(A) verify the identity or authority of any person giving an Instruction by Electronic Means; 

(B) verify the authenticity of any signature(s) (whether electronic or otherwise) on any Instruction  
given by Electronic Means; or 

(C) seek the Borrower’s prior approval before acting on any Instruction given by Electronic Means, 

however, a Finance Party may, in its absolute discretion, take steps to ascertain the validity, 
authenticity and origin of any Instruction (including requiring telephone verification of any Instruction) 
and may, where it is unable to ascertain the validity, authority or origin of any instruction, delay or 
refuse to act upon any Instruction or suspend or terminate any service or transaction at any time; and 

(d) agrees that the indemnity in this Clause 29.6: 

(i) is in addition to and not in substitution of any other indemnity given by the Borrower in favour of any 
Finance Party; and 

(ii) does not restrict the right of any Finance Party to require the Borrower to present certain documents or  
notices to that Finance Party in the original form at a specified office. 

29.7  English language 

(a) Any notice given under or in connection with any Finance Document must be in English. 

(b) All other documents provided under or in connection with any Finance Document must be: 

(i) in English; or 

(ii) if not in English, and if so required by the Agent, accompanied by a certified English translation and, in 
this case, the English translation will prevail unless the document is a constitutional, statutory or other 
official document. 

30.  CALCULATIONS AND CERTIFICATES 

30.1  Accounts 

In any litigation or arbitration proceedings arising out of or in connection with a Finance Document, the entries made in 
the accounts maintained by a Finance Party are prima facie evidence of the matters to which they relate. 

30.2  Certificates and determinations 

- 103 - 
65406606_3 



 

Any certification or determination by a Finance Party of a rate or amount under any Finance Document is, in the 
absence of manifest error, conclusive evidence of the matters to which it relates. 

30.3  Day count convention 

Any interest, commission or fee accruing under a Finance Document will accrue from day to day and is calculated on 
the basis of the actual number of days elapsed and a year of 360 days or, in any case where the practice in the Relevant 
Market differs, in accordance with that market practice. 

31.  PARTIAL INVALIDITY 

If, at any time, any provision of a Finance Document is or becomes illegal, invalid or unenforceable in any respect under 
any law of any jurisdiction, neither the legality, validity or enforceability of the remaining provisions nor the legality, 
validity or enforceability of such provision under the law of any other jurisdiction will in any way be affected or 
impaired. 

32.  REMEDIES AND WAIVERS 

No failure to exercise, nor any delay in exercising, on the part of any Finance Party, any right or remedy under a Finance 
Document shall operate as a waiver of any such right or remedy or constitute an election to affirm any of the Finance 
Documents.  No election to affirm any Finance Document on the part of any Finance Party shall be effective unless it is 
in writing.  No single or partial exercise of any right or remedy shall prevent any further or other exercise or the exercise 
of any other right or remedy.  The rights and remedies provided in each Finance Document are cumulative and not 
exclusive of any rights or remedies provided by law. 

33.  AMENDMENTS AND WAIVERS 

33.1  Required consents 

(a) Subject to Clause 33.2 ( All Lender matters) and Clause 33.3 (Other exceptions), any term of the Finance 
Documents may be amended or waived only with the consent of the Majority Lenders and the Borrower and 
any such amendment or waiver will be binding on all Parties. 

(b) The Agent (or, in the case of any Transaction Security Document, the Security Agent) may effect, on behalf of any 
Finance Party, any amendment or waiver permitted by this Clause 33. 

33.2  All Lender matters 

(a) Subject to Clause 33.4 (Changes to reference rate) an amendment or waiver of any term of any Finance Document 
that has the effect of changing or which relates to: 

(i) the definition of "Majority Lenders" in Clause 1.1 (Definitions); 
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(ii) an extension to the date of payment of any amount under the Finance Documents; 

(iii) a reduction in the Margin or a reduction in the amount of any payment of principal, interest, fees or  
commission payable; 

(iv) a change in currency of payment of any amount under the Finance Documents; 

(v) an increase in any Commitment, an extension of the Availability Period or any requirement that a  
cancellation of Commitments reduces the Commitments of the Lenders rateably under the Facility; 

(vi) any provision which expressly requires the consent of all the Lenders;  

(vii) Clause 2.2 (Finance Parties' rights and obligations), Clause 5.1 
(Delivery of a Utilisation Request), Clause 7.1 (Illegality), Clause 7.2 (Change of control), Clause 7.10 
(Application of prepayments), Clause 22 (Changes to the Lenders), Clause 26 (Sharing among the 
Finance Parties), this Clause 33, Clause 37 (Governing Law), or Clause 38.1 (Jurisdiction of Hong 
Kong courts); 

(viii) the nature or scope of or the release of any Transaction Security unless expressly permitted under any 
Finance Document; or 

(ix) the manner in which the proceeds of enforcement of the Transaction Security are distributed, 

shall not be made without the prior consent of all the Lenders. 

(b) The Borrower and the Agent or the Security Agent, as applicable, may amend or waive a term of a Fee Letter to 
which they are a party.  

33.3 Other exceptions 

An amendment or waiver which relates to the rights or obligations of any Administrative Party may not be effected 
without the consent of that Administrative Party. 

33.4 Changes to reference rates 

(a) Subject to Clause 33.3 (Other exceptions), any amendment or waiver which relates to:  

(i) providing for the use of a Replacement Reference Rate in place of (or in addition to) the affected Published 
Rate;  

 (ii)   

(A) aligning any provision of any Finance Document to the use of that Replacement Reference Rate; 
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(B) enabling that Replacement Reference Rate to be used for the calculation of interest under this  
Agreement (including, without limitation, any consequential changes required to enable that 
Replacement Reference Rate to be used for the purposes of this Agreement); 

(C) implementing  market  conventions  applicable  to  that Replacement Reference Rate; 

(D) providing for appropriate fallback (and market disruption) provisions for that Replacement  
Reference Rate; or  

(E) adjusting the pricing to reduce or eliminate, to the extent reasonably practicable, any transfer of 
economic value from one Party to another as a result of the application of that Replacement 
Reference Rate (and if any adjustment or method for calculating any adjustment has been 
formally designated, nominated or recommended by the Relevant Nominating Body, the 
adjustment shall be determined on the basis of that designation, nomination or 
recommendation,  

may be made with the consent of the Agent (acting on the instructions of the Majority Lenders) and the 
Borrower. 

(b) In this clause 33.4:  

"Published Rate" means: 

(a) Overnight SOFR; or 

(b) Term SOFR for any Quoted Tenor. 

"Quoted Tenor" means, in relation to Term SOFR, any period for which that rate is customarily displayed on 
the relevant page or screen of an information service. 

"Relevant Nominating Body" means any applicable central bank, regulator or other supervisory authority or a 
group of them, or any working group or committee sponsored or chaired by, or constituted at the request of, any 
of them or the Financial Stability Board. 

"Replacement Reference Rate" means a reference rate which is: 

(a) formally designated, nominated or recommended as the replacement for a Published Rate by: 

(i) the administrator of that Published Rate (provided that the market or economic reality that such 
reference rate measures is the same as that measured by that Published Rate ); or 

(ii) any Relevant Nominating Body, 
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and if replacements have, at the relevant time, been formally designated, nominated or 
recommended under both paragraphs, the "Replacement Reference Rate" will be the replacement 
under paragraph (ii) above;  

(b) in the opinion of the Majority Lenders and the Borrower, generally 
accepted in the international or any relevant domestic syndicated loan markets as the appropriate 
successor to a Published Rate; or 

(c) in the opinion of the Majority Lenders and the Borrower, an appropriate successor to a Published Rate. 

33.5  Excluded Commitments 

If any Lender fails to respond to a request for a consent, waiver or amendment of or in relation to any term of any 
Finance Document (other than a consent, waiver, amendment referred to in Clause 33.2 (All Lender matters) or any 
other vote of Lenders under the terms of this Agreement within five Business Days of that request being made, unless 
the Borrower and the Agent agree to a longer time period in relation to such request: 

(a) its Commitment shall not be included for the purpose of calculating the Total Commitments under the Facility  
when ascertaining whether any relevant percentage (including, for the avoidance of doubt, unanimity) of Total 
Commitments has been obtained to approve that request; and 

(b) its status as a Lender shall be disregarded for the purpose of ascertaining whether the agreement of any specified 
group of Lenders has been obtained to approve that request. 

34.  CONFIDENTIAL INFORMATION 

34.1  Confidentiality 

Each Finance Party agrees to keep all Confidential Information confidential and not to disclose it to anyone, save to the 
extent permitted by Clause 34.2 (Disclosure of Confidential Information) and Clause 34.3 (Disclosure to numbering 
service providers), and to ensure that all Confidential Information is protected with security measures and a degree of 
care that would apply to its own confidential information. 

34.2  Disclosure of Confidential Information Any Finance Party may disclose: 
(a) to any of its Affiliates and Related Funds and any of its or their officers, directors, employees, professional advisers, 

auditors, partners and Representatives such Confidential Information as that Finance Party shall consider 
appropriate if any person to whom the Confidential Information is to be given pursuant to this paragraph (a) is 
informed in writing of its confidential nature and that some or all of such Confidential Information may be 
pricesensitive information except that there shall be no such requirement to so inform if the recipient is subject 
to professional obligations to maintain the confidentiality of the information or is 
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otherwise bound by requirements of confidentiality in relation to the Confidential Information;  (b) to any 
person:  
(i) to (or through) whom it assigns or transfers (or may potentially assign or transfer) all or any of its rights 

and/or obligations under one or more Finance Documents or which succeeds (or which may potentially 
succeed) it as Agent or Security Agent and, in each case, to any of that person's Affiliates, Related 
Funds, Representatives and professional advisers;  

(ii) with (or through) whom it enters into (or may potentially enter into), whether directly or indirectly, any 
sub-participation in relation to, or any other transaction under which payments are to be made or may 
be made by reference to, one or more Finance Documents and/or the Borrower and to any of that 
person's Affiliates, Related Funds, Representatives and professional advisers; 

(iii) appointed by any Finance Party or by a person to whom paragraph (i) or (ii) above applies to receive  
communications, notices, information or documents delivered pursuant to the Finance Documents on 
its behalf (including any person appointed under paragraph (c) of Clause 24.15 (Relationship with the 
Lenders)); 

(iv) who invests in or otherwise finances (or may potentially invest in or otherwise finance), directly or  
indirectly, any transaction referred to in paragraph (i) or (ii) above; 

(v) to whom information is required or requested to be disclosed by any court of competent jurisdiction or any 
governmental, banking, taxation or other regulatory authority or similar body, the rules of any relevant 
stock exchange or pursuant to any applicable law or regulation; 

(vi) to whom information is required to be disclosed in connection with, and for the purposes of, any litigation, 
arbitration, administrative or other investigations, proceedings or disputes; 

(vii) to whom or for whose benefit that Finance Party charges, assigns or otherwise creates Security (or may do 
so) pursuant to Clause 22.10 (Security over Lenders' rights); 

(viii) who is a Party; or 

(ix) with the consent of the Borrower, 

in each case, such Confidential Information as that Finance Party shall consider appropriate if: 

(A) in relation to paragraphs (b)(i), (b)(ii) and (b)(iii) above, the person to whom the Confidential  
Information is to be given has entered into a Confidentiality Undertaking except that there 
shall 
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be no requirement for a Confidentiality Undertaking if the recipient is a professional adviser 
and is subject to professional obligations to maintain the confidentiality of the Confidential 
Information;  

(B) in relation to paragraph (iv) above, the person to whom the Confidential Information is to be  
given has entered into a Confidentiality Undertaking or is otherwise bound by requirements of 
confidentiality in relation to the Confidential Information they receive and is informed that 
some or all of such 

Confidential Information may be price-sensitive information; or 

(C) in relation to paragraphs (v), (vi) and (vii) above, the person to whom the Confidential  
Information is to be given is informed of its confidential nature and that some or all of such 
Confidential Information may be price-sensitive information except that there shall be no 
requirement to so inform if, in the opinion of that 

Finance Party, it is not practicable so to do in the circumstances; 

(c) to any person appointed by that Finance Party or by a person to whom paragraph (b)(i) or (b)(ii) above applies to 
provide administration or settlement services in respect of one or more of the Finance Documents including in 
relation to the trading of participations in respect of the Finance Documents, such Confidential Information as 
may be required to be disclosed to enable such service provider to provide any of the services referred to in this 
paragraph (c) if the service provider to whom the Confidential Information is to be given has entered into a 
confidentiality agreement substantially in the form of the LMA Master Confidentiality Undertaking for Use 
With Administration/Settlement Service Providers or such other form of confidentiality undertaking agreed 
between the Borrower and the relevant Finance Party; and 

(d) to any rating agency (including its professional advisers) such Confidential Information as may be required to be 
disclosed to enable such rating agency to carry out its normal rating activities in relation to the Finance 
Documents and/or the Borrower.  

34.3  Disclosure to numbering service providers 

(a) Any Finance Party may disclose to any national or international numbering service provider appointed by that  
Finance Party to provide identification numbering services in respect of this Agreement, the Facility and/or the 
Borrower the following information:  

(i) name of the Borrower and the Parent;  

(ii) country of domicile of the Borrower and the Parent;  

(iii) place of incorporation of the Borrower and the Parent;  

(iv) date of this Agreement;  
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(v) Clause 37 (Governing Law);  

(vi) the names of the Administrative Parties;  

(vii) date of each amendment and restatement of this Agreement;  

(viii) amount of, and name of, the Facility;  

(ix) amount of Total Commitments;  

(x) currencies of the Facility;  

(xi) type of Facility;  

(xii) ranking of Facility;  

(xiii) Final Repayment Date for the Facility;  

(xiv) changes to any of the information previously supplied pursuant to paragraphs (i) to (xiii) above; and 

(xv) such other information agreed between such Finance Party and the Borrower,  

to enable such numbering service provider to provide its usual syndicated loan numbering identification 
services. 

(b) The Parties acknowledge and agree that each identification number assigned to this Agreement, the Facility and/or 
the Borrower by a numbering service provider and the information associated with each such number may be 
disclosed to users of its services in accordance with the standard terms and conditions of that numbering service 
provider.  

(c) The Borrower represents that none of the information set out in paragraphs (a)(i) to (a)(xv) above is, nor will at any 
time be, unpublished price-sensitive information. 

(d) The Agent shall notify the Borrower and the other Finance Parties of:  

(i) the name of any numbering service provider appointed by the Agent in respect of this Agreement, the  
Facility and/or the Borrower; and  

(ii) the number or, as the case may be, numbers assigned to this Agreement, the Facility and/or the Borrower by 
such numbering service provider.  

34.4 Entire agreement 

This Clause 34 constitutes the entire agreement between the Parties in relation to the obligations of the Finance Parties 
under the Finance Documents regarding Confidential Information and supersedes any previous agreement, whether 
express or implied, regarding Confidential Information. 
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34.5 Inside information 

Each of the Finance Parties acknowledges that some or all of the Confidential Information is or may be price-sensitive 
information and that the use of such information may be regulated or prohibited by applicable legislation including 
securities law relating to insider dealing and market abuse and each of the Finance Parties undertakes not to use any 
Confidential Information for any unlawful purpose. 

34.6 Notification of disclosure 

Each of the Finance Parties agrees (to the extent permitted by law and regulation) to inform the Borrower: 

(a) of the circumstances of any disclosure of Confidential Information made pursuant to paragraph (b)(v) of Clause  
34.2 (Disclosure of Confidential Information) except where such disclosure is made to any of the persons 
referred to in that paragraph during the ordinary course of its supervisory or regulatory function; and 

(b) upon becoming aware that Confidential Information has been disclosed in breach of this Clause 34.  

34.7  Continuing obligations 

The obligations in this Clause 34 are continuing and, in particular, shall survive and remain binding on each Finance 
Party for a period of 12 months from the earlier of: 

(a) the date on which all amounts payable by the Borrower under or in connection with this Agreement have been paid 
in full and all Commitments have been cancelled or otherwise cease to be available; and  

(b) the date on which such Finance Party otherwise ceases to be a Finance Party.  

34.8  Data privacy 

An Administrative Party may collect, use and disclose personal data about the Borrower and/or other Finance Parties (if 
it is an individual) or individuals associated with the Borrower and/or Finance Parties (whether or not it is an 
individual), so that that Administrative Party can carry out its obligations to the Borrower and/or, as the case may be, 
other Finance Party and for other related purposes, including auditing, monitoring and analysis of its business, fraud and 
crime prevention, money laundering, legal and regulatory compliance, and the marketing by that Administrative Party or 
members of the HSBC Group of other services.  The Administrative Parties may also transfer the personal data to any 
country (including countries outside where that Administrative Party provides the services to be provided under the 
terms of this Agreement where there may be less stringent data protection laws) to process information on that 
Administrative Party’s behalf.  Wherever it is processed by that Administrative Party or its agents or delegates within 
the HSBC Group, the personal data will be protected by security measures and a degree of care to which all members of 
the HSBC Group and their staff are subject and will only be used in accordance with that Administrative Party’s 
instructions. 
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35.  CONFIDENTIALITY OF FUNDING RATES  

35.1  Confidentiality and disclosure 

(a) The Agent and the Borrower agree to keep each Funding Rate confidential and not to disclose it to anyone, save to 
the extent permitted by paragraphs (b) and (c) below.  

(b) The Agent may disclose:  

(i) any Funding Rate to the Borrower pursuant to Clause 8.4 (Notification of rates of interest); and 

(ii) any Funding Rate to any person appointed by it to provide administration services in respect of one or  
more of the Finance Documents to the extent necessary to enable such service provider to provide 
those services if the service provider to whom that information is to be given has entered into a 
confidentiality agreement substantially in the form of the LMA Master Confidentiality Undertaking for 
Use With Administration/Settlement Service Providers or such other form of confidentiality 
undertaking agreed between the Agent and the relevant Lender.  

(c) The Agent may disclose any Funding Rate, and the Borrower may disclose any Funding Rate, to:  

(i) any of its Affiliates and any of its or their officers, directors, employees, professional advisers, auditors, 
partners and Representatives if any person to whom that Funding Rate is to be given pursuant to this 
paragraph (i) is informed in writing of its confidential nature and that it may be price-sensitive 
information except that there shall be no such requirement to so inform if the recipient is subject to 
professional obligations to maintain the confidentiality of that Funding Rate or is otherwise bound by 
requirements of confidentiality in relation to it;  

(ii) any person to whom information is required or requested to be disclosed by any court of competent  
jurisdiction or any governmental, banking, taxation or other regulatory authority or similar body, the 
rules of any relevant stock exchange or pursuant to any applicable law or regulation if the person to 
whom that Funding Rate is to be given is informed in writing of its confidential nature and that it may 
be price-sensitive information except that there shall be no requirement to so inform if, in the opinion 
of the Agent or the Borrower, as the case may be, it is not practicable to do so in the circumstances;  

(iii) any person to whom information is required to be disclosed in connection with, and for the purposes of, 
any litigation, arbitration, administrative or other investigations, proceedings or disputes if the person 
to whom that Funding Rate is to be given is informed in writing of its confidential nature and that it 
may be price-sensitive information except that there shall be no requirement to so inform if, in the 
opinion 
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of the Agent or the Borrower, as the case may be, it is not practicable to do so in the circumstances; 
and 

(iv) any person with the consent of the relevant Lender.  

35.2  Related obligations 

(a) The Agent and the Borrower acknowledge that each Funding Rate is or may be price-sensitive information and that 
its use may be regulated or prohibited by applicable legislation including securities law relating to insider 
dealing and market abuse and the Agent and the Borrower undertake not to use any Funding Rate for any 
unlawful purpose.  

(b) The Agent and the Borrower agree (to the extent permitted by law and regulation) to inform the relevant Lender:  

(i) of the circumstances of any disclosure made pursuant to paragraph (c)(ii) of Clause 35.1 (Confidentiality 
and disclosure) except where such disclosure is made to any of the persons referred to in that paragraph 
during the ordinary course of its supervisory or regulatory function; and 

(ii) upon becoming aware that any information has been disclosed in breach of this Clause 35.  

35.3  No Event of Default 

No Event of Default will occur under Clause 21.3 (Other obligations) by reason only of the Borrower’s failure to 
comply with this Clause 35. 

36.  COUNTERPARTS 

Each Finance Document may be executed in any number of counterparts, and this has the same effect as if the signatures 
on the counterparts were on a single copy of the Finance Document. 

SECTION 11 GOVERNING LAW AND ENFORCEMENT 

37.  GOVERNING LAW 

This Agreement is governed by the laws of Hong Kong. 

38.  ENFORCEMENT 

38.1  Jurisdiction of Hong Kong courts 

(a) The courts of Hong Kong have exclusive jurisdiction to settle any dispute arising out of or in connection with this 
Agreement (including any dispute regarding the existence, validity or termination of this Agreement) (a 
"Dispute"). 

(b) The Parties agree that the courts of Hong Kong are the most appropriate and convenient courts to settle Disputes 
and accordingly no Party will argue to the contrary. 
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(c) Notwithstanding paragraphs (a) and (b) above, no Finance Party shall be prevented from taking proceedings  
relating to a Dispute in any other courts with jurisdiction.  To the extent allowed by law, the Finance Parties 
may take concurrent proceedings in any number of jurisdictions. 

38.2  Waiver of immunities 

The Borrower irrevocably waives, to the extent permitted by applicable law, with respect to itself and its revenues and 
assets (irrespective of their use or intended use), all immunity on the grounds of sovereignty or other similar grounds 
from: 

(a) suit; 

(b) jurisdiction of any court; 

(c) relief by way of injunction or order for specific performance or recovery of property; 

(d) attachment of its assets (whether before or after judgment); and 

(e) execution or enforcement of any judgment to which it or its revenues or assets might otherwise be entitled in any 
proceedings in the courts of any jurisdiction (and irrevocably agrees, to the extent permitted by applicable law, 
that it will not claim any immunity in any such proceedings). 

39.  CONTRACTUAL RECOGNITION OF BAIL-IN 

Notwithstanding any other term of any Finance Document or any other agreement, arrangement or understanding 
between the Parties, each Party acknowledges and accepts that any liability of any Party to any other Party under or in 
connection with the Finance Documents may be subject to Bail-In Action by the relevant Resolution Authority and 
acknowledges and accepts to be bound by the effect of: 

(a) any Bail-In Action in relation to any such liability, including: 

(i) a reduction, in full or in part, in the principal amount, or outstanding amount due (including any accrued 
but unpaid interest) in respect of any such liability; 

(ii) a conversion of all, or part of, any such liability into shares or other instruments of ownership that may be 
issued to, or conferred on, it; and  

(iii) a cancellation of any such liability; and 

(b) a variation of any term of any Finance Document to the extent necessary to give effect to any Bail-In Action in 
relation to any such liability. 

This Agreement has been entered into on the date stated at the beginning of this Agreement. 
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SCHEDULE 1 THE LENDERS AS AT THE AMENDMENT DEED EFFECTIVE DATE 
 

Name of Lenders at the  
Amendment  Deed 
Effective Date 

Commitment (US$) 

THE HONGKONG AND  90,000,000 
SHANGHAI  BANKING 

CORPORATION 
LIMITED 
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SCHEDULE 2 CONDITIONS PRECEDENT 
1.  Borrower 

(a) A copy of the constitutional documents of the Borrower. 

(b) A copy of a resolution of the board of directors of the Borrower: 

(i) approving the terms of, and the transactions contemplated by, the Finance Documents to which it is a party and 
resolving that it executes, delivers and performs the Finance Documents to which it is a party; 

(ii) authorising a specified person or persons to execute the Finance Documents to which it is a party on its behalf; and 

(iii) authorising a specified person or persons, on its behalf, to sign and/or despatch all documents and notices  
(including any Utilisation Request) to be signed and/or despatched by it under or in connection with the 
Finance Documents to which it is a party. 

(c) A specimen of the signature of each person authorised by the resolution referred to in paragraph (b) above. 

(e) A certificate the Borrower (signed by a director) confirming that borrowing, or securing, as appropriate, the Total  
Commitments would not cause any borrowing or securing or similar limit binding on it to be exceeded. 

(f) A certificate of an authorised signatory of the Borrower certifying that each copy document relating to it specified in this 
Part I of Schedule 2 is correct, complete and in full force and effect as at a date no earlier than the date of this 
Agreement. 

2. Legal opinions 

A legal opinion in relation to Hong Kong law from King & Wood Mallesons addressed to the Arranger, the Agent, the 
Security Agent, the Original Lenders and any New Lender who becomes a Lender as part of syndication within 90 days 
of the date of this Agreement, substantially in the form distributed to the Original Lenders prior to signing this 
Agreement. 

3. Other documents and evidence 

(a) A copy of any other Authorisation or other document, opinion or assurance which the Agent considers to be necessary or 
desirable (if it has notified the Borrower accordingly) in connection with the entry into and performance of the transactions 
contemplated by any Finance Document or for the validity and enforceability of any Finance Document. (b) The Original 
Financial Statements of the Borrower. 

(c) Evidence that the fees, costs and expenses then due from the Borrower pursuant to Clause 11 (Fees) and Clause 16 (Costs 
and Expenses) have been paid or will be paid by the first Utilisation Date. 

(d) The Monthly Report for December 2020. 
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(e) Evidence that the Approved Valuer appointed by the Agent has accepted its appointment. 

(f) Evidence that the Borrower has no Financial Indebtedness other than as permitted by the Finance Documents or as agreed 
with the Lender acting reasonably (including, but not limited to, as agreed in respect of intercompany debt). 

(g) A letter confirming the satisfaction or otherwise of the conditions precedent herein from King & Wood Mallesons. 

(h) A certificate from the Parent confirming the Consolidated Leverage Ratio as at 31 December 2020. 

4.  Security and other Finance Documents 

(a) An original of each Finance Document duly executed by the parties thereto, including an original of the following  
Transaction Security Documents executed by the Borrower. 

Name of security provider Transaction Security Document 

Borrower Debenture 

(b) An original letter of awareness of the Parent. 

(c) All notices and acknowledgements, if any, required to be provided under the Transaction Security Documents. 

(d) The Security Agent’s security interest created under each Transaction Security Document has been perfected (including by 
registration on the relevant register in each relevant jurisdiction). 

SCHEDULE 3 UTILISATION REQUEST 
From: Diodes Hong Kong Limited 

To:  [Agent] 

Dated: 

Diodes Hong Kong Limited – US$[●]m Facility Agreement dated [●] 2021 (the "Facility 
Agreement") 

1. We refer to the Facility Agreement.  This is a Utilisation Request.  Terms defined in the Facility Agreement shall have the 
same meaning in this Utilisation Request. 

2. We wish to borrow a Loan on the following terms: 

Proposed Utilisation Date: [●] (or, if that is not a Business Day, the next Business Day) 

 Currency of Loan:  USD 

 Amount:  [●] or, if less, the Available Facility 

 [First] Interest Period:  [●] 
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3. We confirm that each condition specified in Clause 4.2 (Further conditions precedent) of the Facility Agreement is satisfied 
on the date of this Utilisation Request. 

4. This Loan is to be made for the purpose of [●]. 

5. This Loan is to be paid to the DHK Multi-Currency Account as follows: 

 Account Name:  Diodes Hong Kong Limited 

Bank Name: The Hongkong and Shanghai Banking Corporation Limited 

 Account Number:  741-176523-838 (Multi-Currency Account) 

 Swift Code:    HSBCHKHHHKH 

 Bank Address:  1 Queen’s Road, Central, Hong Kong 

6. This Utilisation Request is irrevocable. 

 

Yours faithfully 

 

………………………………… authorised signatory for 
Diodes Hong Kong Limited 
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SCHEDULE 4 FORM OF TRANSFER CERTIFICATE 
To:  [            ] as Agent  

From: [the Existing Lender] (the "Existing Lender") and [the New Lender] (the "New Lender") Dated: 
Diodes Hong Kong Limited – US$[●]m Facility Agreement dated [●] 2021 (the "Facility 

Agreement") 

1. We refer to Clause 22.5 (Procedure for transfer) of the Facility Agreement.  This is a Transfer Certificate.  Terms used in 
the Facility Agreement shall have the same meaning in this Transfer Certificate. 

2. The Existing Lender and the New Lender agree to the Existing Lender transferring to the New Lender by novation, and in 
accordance with Clause 22.5 (Procedure for transfer) of the Facility Agreement, all of the Existing Lender's rights and 
obligations under the Facility Agreement and the other Finance Documents which relate to that portion of the Existing 
Lender's Commitment(s) and participations in Loans under the Facility Agreement as specified in the Schedule. 

3. The proposed Transfer Date is [●]. 

4. The Facility Office and address, fax number and attention particulars for notices of the New Lender for the purposes of  
Clause 29.2 (Addresses) of the Facility Agreement are set out in the Schedule. 

5. The New Lender expressly acknowledges: 

(a) the limitations on the Existing Lender's obligations set out in paragraphs (a) and (c) of Clause 22.4 (Limitation of 
responsibility of Existing Lenders) of the Facility Agreement; and 

(b) that it is the responsibility of the New Lender to ascertain whether any document is required or any formality or 
other condition requires to be satisfied to effect or perfect the transfer contemplated by this Transfer Certificate 
or otherwise to enable the New Lender to enjoy the full benefit of each Finance Document. 

6. The New Lender confirms that it is a "New Lender" within the meaning of Clause 22.1 (Assignments and transfers by the 
Lenders) of the Facility Agreement. 

7. This Transfer Certificate may be executed in any number of counterparts and this has the same effect as if the signatures on 
the counterparts were on a single copy of this Transfer Certificate. 

8. This Transfer Certificate is governed by the laws of Hong Kong. 

9. This Transfer Certificate has been entered into on the date stated at the beginning of this Transfer Certificate. 

Note: The execution of this Transfer Certificate may not transfer a proportionate share of the Existing Lender's interest 
in the Transaction Security in all jurisdictions.  It 
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is the responsibility of the New Lender to ascertain whether any other documents or other formalities are 
required to be satisfied to effect or perfect a transfer of such a share in the Existing Lender's Transaction 
Security in any jurisdiction (or otherwise give the New Lender full enjoyment of all the Finance Documents) and, 
if so, to arrange for execution of those documents and completion of those formalities. 
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THE SCHEDULE 

Commitment/rights and obligations to be transferred 

[Insert relevant details] 

[Facility office address, fax number and attention details for notices and account details for payments] 

[the Existing Lender]  [the New Lender] 

 

By:  By: 

 

This Transfer Certificate is executed by the Agent and the Transfer Date is confirmed as 
[           ]. 

[the Agent] By: 
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SCHEDULE 5 FORM OF ASSIGNMENT AGREEMENT 
To:  [[Agent] as Agent, Diodes Hong Kong Limited as Borrower  

From:  [the Existing Lender] (the "Existing Lender") and [the New Lender] (the "New Lender") 

Dated: [insert date] 

Diodes Hong Kong Limited – US$[●]m Facility Agreement dated [●] 2021 (the "Facility 
Agreement") 

1. We refer to the Facility Agreement.  This is an Assignment Agreement.  Terms defined in the Facility Agreement have the 
same meaning in this Assignment Agreement unless given a different meaning in this Assignment Agreement. 

2. We refer to Clause 22.6 (Procedure for assignment) of the Facility Agreement: 

(a) The Existing Lender assigns absolutely to the New Lender all the rights of the Existing Lender under the Facility 
Agreement and the other Finance Documents which relate to that portion of the Existing Lender's 
Commitment(s) and participations in Loans under the Facility Agreement as specified in the Schedule. 

(b) The Existing Lender is released from all the obligations of the Existing Lender which correspond to that portion of 
the Existing Lender's Commitment(s) and participations in Loans under the Facility Agreement specified in the 
Schedule. 

(c) The New Lender becomes a Party as a Lender and is bound by obligations equivalent to those from which the  
Existing Lender is released under paragraph (b) above. 

3. The proposed Transfer Date is [●]. 

4. On the Transfer Date, the New Lender becomes Party to the Finance Documents as a Lender. 

5. The Facility Office and address, fax number and attention details for notices of the New Lender for the purposes of Clause 
29.2 (Addresses) of the Facility Agreement are set out in the Schedule. 

6. The New Lender expressly acknowledges: 

(a) the limitations on the Existing Lender's obligations set out in paragraphs (a) and (c) of Clause 22.4 (Limitation of 
responsibility of Existing Lenders) of the Facility Agreement; and 

(b) that it is the responsibility of the New Lender to ascertain whether any document is required or any formality or 
other condition requires to be satisfied to effect or perfect the transfer contemplated by this Assignment 
Agreement or otherwise to enable the New Lender to enjoy the full benefit of each Finance Document. 
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7. The New Lender confirms that it is a "New Lender" within the meaning of Clause 22.1 (Assignments and transfers by the 
Lenders) of the Facility Agreement. 

8. This Assignment Agreement acts as notice to the Agent (on behalf of each Finance Party) and, upon delivery in accordance 
with Clause 22.7 (Copy of Transfer Certificate or Assignment Agreement to Borrower ) of the Facility Agreement, to the 
Borrower of the assignment referred to in this Assignment Agreement. 

9. This Assignment Agreement may be executed in any number of counterparts and this has the same effect as if the signatures 
on the counterparts were on a single copy of this Assignment Agreement. 

10. This Assignment Agreement is governed by the laws of Hong Kong. 

11. This Assignment Agreement has been entered into on the date stated at the beginning of this Assignment Agreement. 

 

Note: It is the New Lender's responsibility to ascertain whether any other document is required, or any formality or other 
condition is required to be satisfied, to effect or perfect the transfer contemplated in this Assignment Agreement or to 
give the New Lender full enjoyment of all the Finance Documents. 
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THE SCHEDULE 

Rights to be assigned and obligations to be released and undertaken 

[Insert relevant details] 

[Facility office address, fax number and attention details for notices and account details for payments] 
[Existing Lender] [New Lender] 

  

By: By: 
 

This Assignment Agreement is accepted by the Agent and the Transfer Date is confirmed as [●]. 

 

Signature of this Assignment Agreement by the Agent constitutes confirmation by the Agent of receipt of notice of the 
assignment referred to herein, which notice the Agent receives on behalf of each Finance Party. 

[Agent] 

 

By: 
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SCHEDULE 6 NOT USED 
 

EXECUTION PAGES 

[Execution pages intentionally removed] 
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Exhibit 31.1 

CERTIFICATION 
PURSUANT TO EXCHANGE ACT RULES 13a-14(a) AND 15d-14(a), 

AS ADOPTED PURSUANT TO SECTION 302 OF THE SARBANES-OXLEY ACT OF 2002 

I, Keh-Shew Lu, certify that: 

1. I have reviewed this Quarterly Report on Form 10-Q of Diodes Incorporated; 

2. Based on my knowledge, this report does not contain any untrue statement of a material fact or omit to state a material fact necessary to make the 
statements made, in light of the circumstances under which such statements were made, not misleading with respect to the period covered by this report; 

3. Based on my knowledge, the financial statements, and other financial information included in this report, fairly present in all material respects the 
financial condition, results of operations and cash flows of the registrant as of, and for, the periods presented in this report; 

4. The registrant’s other certifying officer(s) and I are responsible for establishing and maintaining disclosure controls and procedures (as defined in 
Exchange Act Rules 13a-15(e) and 15d-15(e)) and internal control over financial reporting (as defined in Exchange Act Rules 13a-15(f) and 15d-15(f)) for 
the registrant and have: 

(a) Designed such disclosure controls and procedures, or caused such disclosure controls and procedures to be designed under our supervision, to 
ensure that material information relating to the registrant, including its consolidated subsidiaries, is made known to us by others within those entities, 
particularly during the period in which this report is being prepared; 

(b) Designed such internal control over financial reporting, or caused such internal control over financial reporting to be designed under our 
supervision, to provide reasonable assurance regarding the reliability of financial reporting and the preparation of financial statements for external 
purposes in accordance with generally accepted accounting principles; 

(c) Evaluated the effectiveness of the registrant’s disclosure controls and procedures and presented in this report our conclusions about the 
effectiveness of the disclosure controls and procedures, as of the end of the period covered by this report based on such evaluation; and 

(d) Disclosed in this report any change in the registrant’s internal control over financial reporting that occurred during the registrant’s most recent 
fiscal quarter (the registrant’s fourth fiscal quarter in the case of an annual report) that has materially affected, or is reasonably likely to materially 
affect, the registrant’s internal control over financial reporting; and 

5. The registrant’s other certifying officer(s) and I have disclosed, based on our most recent evaluation of internal control over financial reporting, to the
registrant’s auditors and the audit committee of the registrant’s board of directors (or persons performing the equivalent functions): 

(a) All significant deficiencies and material weaknesses in the design or operation of internal control over financial reporting which are reasonably 
likely to adversely affect the registrant’s ability to record, process, summarize and report financial information; and 

(b) Any fraud, whether or not material, that involves management or other employees who have a significant role in the registrant’s internal control 
over financial reporting. 

 
Date: May 9, 2024
 
/s/ Keh-Shew Lu
Keh-Shew Lu
Chief Executive Officer
 
 



 
Exhibit 31.2 

CERTIFICATION
PURSUANT TO EXCHANGE ACT RULES 13a-14(a) AND 15d-14(a),

AS ADOPTED PURSUANT TO SECTION 302 OF THE SARBANES-OXLEY ACT OF 2002 

I, Brett R. Whitmire, certify that: 

1. I have reviewed this Quarterly Report on Form 10-Q of Diodes Incorporated; 

2. Based on my knowledge, this report does not contain any untrue statement of a material fact or omit to state a material fact necessary to make the 
statements made, in light of the circumstances under which such statements were made, not misleading with respect to the period covered by this report; 

3. Based on my knowledge, the financial statements, and other financial information included in this report, fairly present in all material respects the 
financial condition, results of operations and cash flows of the registrant as of, and for, the periods presented in this report; 

4. The registrant’s other certifying officer(s) and I are responsible for establishing and maintaining disclosure controls and procedures (as defined in 
Exchange Act Rules 13a-15(e) and 15d-15(e)) and internal control over financial reporting (as defined in Exchange Act Rules 13a-15(f) and 15d-15(f)) for 
the registrant and have: 

(a) Designed such disclosure controls and procedures, or caused such disclosure controls and procedures to be designed under our supervision, to 
ensure that material information relating to the registrant, including its consolidated subsidiaries, is made known to us by others within those entities, 
particularly during the period in which this report is being prepared; 

(b) Designed such internal control over financial reporting, or caused such internal control over financial reporting to be designed under our 
supervision, to provide reasonable assurance regarding the reliability of financial reporting and the preparation of financial statements for external 
purposes in accordance with generally accepted accounting principles; 

(c) Evaluated the effectiveness of the registrant’s disclosure controls and procedures and presented in this report our conclusions about the 
effectiveness of the disclosure controls and procedures, as of the end of the period covered by this report based on such evaluation; and 

(d) Disclosed in this report any change in the registrant’s internal control over financial reporting that occurred during the registrant’s most recent 
fiscal quarter (the registrant’s fourth fiscal quarter in the case of an annual report) that has materially affected, or is reasonably likely to materially 
affect, the registrant’s internal control over financial reporting; and 

5. The registrant’s other certifying officer(s) and I have disclosed, based on our most recent evaluation of internal control over financial reporting, to the
registrant’s auditors and the audit committee of the registrant’s board of directors (or persons performing the equivalent functions): 

(a) All significant deficiencies and material weaknesses in the design or operation of internal control over financial reporting which are reasonably 
likely to adversely affect the registrant’s ability to record, process, summarize and report financial information; and 

(b) Any fraud, whether or not material, that involves management or other employees who have a significant role in the registrant’s internal control 
over financial reporting. 

 
Date:  May 9, 2024
 
/s/ Brett R. Whitmire
Brett R. Whitmire
Chief Financial Officer
 
 



 
Exhibit 32.1 

CERTIFICATION PURSUANT TO 18 U.S.C. 1350 
AS ADOPTED PURSUANT TO SECTION 906 
OF THE SARBANES-OXLEY ACT OF 2002 

The undersigned hereby certifies, pursuant to 18 U.S.C. Section 1350, as adopted pursuant to Section 906 of the Sarbanes-Oxley Act of 2002, that, to his 
knowledge, the Quarterly Report on Form 10-Q for the quarterly period ended March 31, 2024 of Diodes Incorporated (the “Company”) fully complies with 
the requirements of Sections 13(a) or 15(d) of the Securities Exchange Act of 1934, as amended, and that the information contained in such periodic report 
fairly presents, in all material respects, the financial condition and results of operations of the Company. 
 
Date: May 9, 2024
 
/s/ Keh-Shew Lu
Keh-Shew Lu
Chief Executive Officer

A signed original of this written statement required by Section 906 has been provided to Diodes Incorporated and will be furnished to the Securities and 
Exchange Commission or its staff upon request. 

 

 
 



 
Exhibit 32.2 

CERTIFICATION PURSUANT TO 18 U.S.C. 1350 
AS ADOPTED PURSUANT TO SECTION 906 
OF THE SARBANES-OXLEY ACT OF 2002 

The undersigned hereby certifies, pursuant to 18 U.S.C. Section 1350, as adopted pursuant to Section 906 of the Sarbanes-Oxley Act of 2002, that, to his 
knowledge, the Quarterly Report on Form 10-Q for the quarterly period ended March 31, 2024 of Diodes Incorporated (the “Company”) fully complies with 
the requirements of Sections 13(a) or 15(d) of the Securities Exchange Act of 1934, as amended, and that the information contained in such periodic report 
fairly presents, in all material respects, the financial condition and results of operations of the Company. 
 
Date:  May 9, 2024
 
/s/ Brett R. Whitmire
Brett R. Whitmire
Chief Financial Officer

A signed original of this written statement required by Section 906 has been provided to Diodes Incorporated and will be furnished to the Securities and 
Exchange Commission or its staff upon request. 
 
 




